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Current Topics. 
The New Judge. 


THE Lord Chancellor has lost no time in filling the vacancy 
created in the ranks of the judges of the King’s Bench Division 
by the promotion of Mr. Justice Porter to the House of 
Lords, and we believe that the whole profession will applaud 
the choice he has made in appointing The Honourable Cyriz 
Asquitx, K.C. While it may be true that the new judge has 
not enjoyed a very large practice in the courts, he has 
nevertheless had a fair amount of work, and this, added to his 
experience gained as Recorder of Salisbury, by his lectures for 
the Council of Legal Education, and his editorial labours on 
the classic treatise ‘“‘ Outlines of Constitutional Law,”’ which 
has now reached its fifth edition—all attesting his legal as 
well as his academic distinction, the latter being further 
evidenced by his successful career at Oxford—should eminently 
qualify him for the duties that will now fall to him. Law 
runs in his veins, inheriting it from his distinguished father 
whom we are apt to remember solely for his work in 
Parliament, but who, it must not be forgotten, had, before he 
entered the House of Commons, achieved a notable position 
at the Bar. In his legal youth he “ devilled ” for Sir Henry 





Chairmen of Quarter Sessions. 

THE effect of several important amendments to the Adminis- 
tration of Justice (Miscellaneous Provisions) Bill, concerning 
the appointment of legally qualified chairmen of quarter 
sessions, should be briefly indicated. The amendments were 
introduced on the motion of Lorp Mauauam, L.C., when 
the Bill was being considered in committee. The first of 
these is of particular interest to the solicitor’s branch of the 
profession in that it provides that any court of quarter sessions 
may apply to the Lord Chancellor for the appointment 
as chairman or deputy chairman of a person who is or has 
been a barrister or solicitor of not less than ten years’ standing 
and having such legal experience as to qualify him for the 
position, and that the Lord Chancellor may make such 
appointment accordingly. Solicitors were not among the 
“legally qualified” persons for this purpose in the Bill as 
originally drafted. Other amendments prevent the appoint- 
ment of chairmen or deputy chairmen for life and enable 
an agreement to be made as to the length of tenure of either 
office—thus modifying the original clause to the effect that 
such appointment should be during good behaviour—provide 
that the extension of jurisdiction resulting from the appointment 


| of legally qualified persons under the measure shall operate in 


James, and in the biography of that great lawyer we read | 
that, in the heat of the BrapLauGcH controversy, Mr. | 


GLapsTonE asked Sir Henry to prepare a memorandum and 
history of oaths—a task which Sir Henry passed on to 


Mr. Asquirx. When the memorandum was prepared and | 
| A motion to delete the clause relating to the extension of 


handed to and read by Mr. Giapstone he was profuse in his 
thanks to Sir Henry, who at once disclaimed any title to 
gratitude, saying it was the work of “a young man named 
Asquitu.”” On hearing this, Mr. GLapsTone remarked, 
“He must have a remarkable brain, for it is a masterly 
document.” Had he continued in the law there is little doubt 
but that Mr. AsquirH would have reached a high place, but 
it is of interest to recall that in his later years he was gratified 
by being appointed, under the Act of 1833, a member of the 
Judicial Committee of the Privy Council, and in fact he took 
part in the hearing of several appeals. Now the son follows 
his sire in the judicial role, and will no doubt add fresh lustre 
to the family name. 





regard to existing appointments, and delete bigamy from the 
schedule relating to the cases within the jurisdiction of quarter 
sessions presided over by legally qualified persons. The last 
amendment, which was moved by Lorp Rocug, also sought to 
delete concealment of birth, but this was not agreed to. 


county court jurisdiction was also defeated, but the Lord 
Chancellor intimated that an amendment to reduce the 
increase of £200 contemplated by the Bill to £100 would, 
if moved on the report stage, be given the most careful 
consideration and perhaps accepted. 


Probation Officers: Facilities for Training. 
THE increasing importance attached to the 
probation officer may well be regarded as one 


work of the 
of the most 


| satisfactory features of the work which is being done to assist 


| those who come into conflict with the law. 


| 


The significance 


| of this work was recognised by the Departmental Committee 
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on Social Services in Courts of Summary Jurisdiction, the 
main features of whose report (Cmd. 5122, H.M. Stationery 
Office, price 3s. net) were duly indicated in these pages. An 
appreciation of the importance of the probation officer's 
functions emphasises the necessity not only of the selection 
of suitable persons for the work, but of the desirability of 
providing adequate facilities of the proper training of these 
officials. An experimental scheme was started some eight 
years ago by the Home Office after consultation with the 
Probation Advisory Committee, and with the co-operation 
of the justices and local authorities training centres were 
established in a few selected probation areas where adequate 
facilities, both educational and practical, were available. 
The Social Services Committee advocated the continuance 
of the Home Office scheme on wider and improved lines. 
The committee envisaged two classes of training. Candidates 
found likely to benefit from a social science course at one of the 
universities should, it was recommended, be enabled to 
present themselves for such a course ; while others, forming 
the majority of those to be trained, should be given a special 
probation course consisting of practical experience in probation 
work in different types of court, supplemented by lectures on 
subjects likely to be especially useful to probation officers. 
The establishment of a central training board to arrange for 
the selection of candidates and to supervise the working of 
the scheme was also recommended. A communication 
which has recently been sent by the Home Office to the 
clerks to probation committees and to clerks to local 
authorities states that the Home Secretary decided to accept 
generally the scheme recommended by the committee, and 
that he appointed a central training board comprising 
justices representative of the appointing authorities in both 
rural and urban areas, clerks of the peace, clerks to the 
justices, and representatives of the university social study 
departments, of the National Police Court Mission, and of 
the Home Office. The board has now made arrangements 
for the training of candidates, while it is hoped to give 
opportunities for existing probation officers to obtain some 
greater knowledge of certain aspects of their work and of 
the scope of their duties by the arrangement of lectures and 
by the provision of facilities for further practical experience. 
A revision of the financial arrangements is also announced. 


Lost Property. 

THE sale by the Southern Railway Company of a vast mass 
of miscellaneous property, consisting of something like 10,000 
articles, which have been left in their carriages and other 
premises, is an extraordinary exemplification of forgetfulness 
on the part of a myriad of passengers, while to the lawyer, 
who bears in mind the familiar maxim Nemo dat quod non 
habet, the question may suggest itself how it is that a railway 
company purports to sell and give a title to property which 
the original owner has never passed to them. This rule 
doubtless would apply to railway companies as it applies to 
ordinary persons were it not that the companies take the 
precaution to arm themselves with power in their Acts of 
Parliament to deal with property left on their premises and 
remaining unclaimed for a definite length of time. A purchaser 
at the sale, say, of an umbrella, will therefore obtain a good 
title thereto, but there is always the possibility of a little 
awkwardness arising if perchance the original owner see it in 
the possession of another. No doubt this is a remote 
contingency unlikely to disturb the peace of mind of the 
purchaser at the company’s sale, or in any way to invalidate 
his title. 


Level Crossings. 

THE level crossing has long, perhaps since its inception, 
been an object of opprobrium on the part of the road user, 
both on grounds of its inherent danger and its inconvenience. 
Reference to the subject in connection with the first of these 
disadvantages, was made in these columns some years ago, 
shortly after the then Minister of Transport had signified his 








intention to make, out of the Road Fund, grants amounting 
to 75 per cent. of the cost of building bridges in their stead 
and we expressed the hope that the assistance on the scale 


| indicated would provide sufficient inducement to the local 


highway authorities, with whom the initiation of any particular 
scheme rested, to eliminate these danger spots. Events have 
changed since then with regard to the control of certain of the 
main roads in the country, and under the Trunk Roads Act, 
the central department is now in a position to exert its 
influence more directly. The other factor pointing to the 
desirability of substituting bridges for level crossings—that 
of the convenience of road users—was the subject of a recent 
investigation by the Automobile Association, and it is probable 
that not many even of those whose opposition to these 
crossings is strongest would have rated the delay as high as 
the figures suggest. The investigation, which was carried 
out on 380 crossings on selected roads carrying heavy traflic, 
showed that on an average each crossing was closed to traflic 
twenty times during a period of eight hours between 9 a.m. 
and 5 p.m. It is stated that there are altogether 4,560 level 
crossings in England, Wales and Scotland, of which 1,082 
are on classified roads. On the foregoing basis road traffic 
would be interfupted 91,200 times between the hours above 
stated, and if an estimate of three minutes is accepted as the 
average time which elapses between the closing and opening 
of the gates, the time lost daily amounts to the formidable 
total of 4,560 hours. It is found in practice that the delay 
varies considerably—in some cases the traffic was held up for 
four out of the eight hours—while there appears to be little 
justification for taking the observed points on main roads as 
representative. But when due allowance is made for the 
necessarily approximate character of the figure, the level 
crossing is exhibited as a time-waster in no small degree. 
From this standpoint as well as from the more important 
consideration of road safety, the announcement concerning 
the progress now being made towards the abolition of the 
device, particularly on the more important roads, is to be 
welcomed. 


Rural Housing. 

On the several occasions on which the subject of rural 
housing has been dealt with in these columns we have been 
chiefly concerned with projected means of meeting the present 
shortage by the provision of sound dwellings at a cost within 
the means of the agricultural worker. Another, less urgent 
but by no means unimportant, aspect of the same problem 
is the provision of dwellings which will harmonise with the 
countryside and not, as is too often the case at present, do 
violence to it. The increasing assistance which, under the 
Housing Bill, is likely to be available for the erection of rural 
cottages, only renders the problem more acute, and the objects 
of the deputation which recently waited on the Minister of 
Health will command wide support. Emphasis was laid on 
the fact that a number of houses already built by local 
authorities were out of harmony with their surroundings, 
and the deputation expressed itself as anxious that the 
additional houses for the agricultural worker which would be 
built under the provisions of the Housing Bill should be of 
suitable appearance and built on suitable sites. As a means 
to this end it was suggested that local authorities in carrying 
out their housing schemes should employ the services of a 
fully qualified architect. The Minister of Health expressed 
some doubt of the effectiveness of this means and urged that 
while the architectural profession had done much to help, 
it was only a proportion of architects who had such experience 
of cottage building as would be likely to secure the desired 
result. But he stated that, so far as plans for rural housing 
were concerned, he proposed to make it a condition that they 
should be presented to the department at an early stage so 
as to enable alterations to be made without involving delay 
in the progress of the schemes. It was intimated, moreover, 
that the Ministry’s staff of architects had been strengthened 











Ig 
ud 
le 
al 


ve 
ie 
t, 
ts 
le 


wee O™N US OD 


Sl 














April 2, 1538 


THE SOLICITORS’ JOURNAL. 





[Vol. 82] 263 








in order that full consideration might be given to plans at 
the earliest possible stage, and the Minister assured the 
deputation that every step would be taken to secure any 
desirable improvements in the plans by discussion where 
necessary with officers of the local authorities concerned or 
by local conferences. Mention was also made of the pro- 
jected issue of a special manual now being prepared by a 
sub-committee of the Housing Advisory Committee under the 
chairmanship of Lorp Crawrorp, which would deal specific- 
ally with rural housing and give examples by way of model 
plans and photographs of houses suitable to conditions in 
different parts of the country. It is satisfactory to be able to 
record that the authorities are alive to the situation. Whether 
the means proposed will be sufficient to prevent the creation 
of further monstrosities remains to be seen. 


Central Criminal Court: Second March Session. 

As already indicated in this column, two sessions of the 
Central Criminal Court were opened during the past 
month. This course has been taken in order to compensate 
for the closing of the court in August during the period of 
the summer vacation. The second session opened on Tuesday, 
with a total of eighty-nine persons awaiting trial or sentence. 
Among persons charged is a university graduate who is 
indicted for the murder of a pantry boy, whose body was 
found on a roof; two soldiers accused of attempted murder 
of four police officers; a woman charged with maintaining 
a disorderly house, five other women and two men being 
accused of assisting in the maintenance of the alleged dis- 
orderly house; and two men charged with manslaughter, 
breaking and entering a garage and stealing a motor car, 
and breaking and entering a shop and stealing five fur coats 
and other property. The last is the first case to come before 
Asquiru, J., who is dealing with the High Court Judges’ 
list for the present session. 


Rules and Orders: Public Health: Imported Food. 

REFERENCE was made in these columns in our issue of 
22nd May, 1937, to the Public Health (Imported Food) 
Regulations, 1937, which were made by the Minister of 
Health under certain statutory powers and which amend 
and consolidate regulations of the same title of 1925 and 
1933. The changes introduced by the new regulations were 
briefly indicated and need not be repeated. Mention should, 
however, be made of a circular (No. 1675) which the Minister 
has recently caused to be serit to port health authorities 
and the sanitary authorities concerned with reference to the 
certificates, labels, marks and stamps which will be recognised 
as official certificates for the purposes of these regulations. 
A notice in the London Gazette of 15th March, 1938, printed 
as an appendix to the said circular, indicated by a series of 
illustrations the various marks which will be recognised 
with reference to imported meat. The regulations operate 
from Ist April, 1938. The circular is published by H.M. 
Stationery Office, price 3d. net. 


Rules and Orders : Milk and Dairies. 

Section 19 of the Agricultural Act, 1937, provides for the 
discharge of the functions of veterinary inspectors in Great 
Britain under the Diseases of Animals Acts, 1894 to 1935, 
and any enactments relating to milk or to dairies and the 
functions of veterinary inspectors made under s. 9 of the 
Milk Act, 1934, by veterinary inspectors appointed for the 
purpose by the Minister of Agriculture and Fisheries. The 
same section enacts that there shall be transferred and 
attached to the said Ministry such veterinary inspectors on 
the staff of any other Government Department as are engaged 
in connection with the execution of these Acts, and effects 
a transfer of the functions of veterinary inspectors of local 
authorities to inspectors appointed by the Ministry. This 
transfer took effect on Ist April and has necessitated certain 
amendments in the Milk and Dairies Order, 1926, and the 
Milk (Special Designations) Order, 1936. These amendments 








have been effected by the Milk and Dairies Amendment Order, 
1938 (S.R. & O. 1938, No. 217), and the Milk and Dairies 
(Special Designations) Amendment Order, 1938 (S.R. & O. 
1938, No. 218). The new regulations are published by 
H.M. Stationery Office (price 1d. each net) and have been 
sent to local authorities with an explanatory circular (No. 1685) 
by the Ministry of Health (H.M. Stationery Office, price 1d. 
net). The circular also makes reference to the Tuberculosis 
Order, 1938, which provides for the slaughter of affected 
cattle and the payment of compensation for them by the 
Ministry of Agriculture and Fisheries instead of by local 
authorities as hitherto. This order, which revokes that of 
the same name of 1925 and came into operation on Ist April, 
was necessitated by the same transfer of veterinary functions. 


Recent Decisions. 

In Arderne, Scott, Thesen, Ltd. v. Conradie (The Times, 
25th March), the Judicial Committee of the Privy Council 
refused leave to appeal from a judgment of the Supreme 
Court of South Africa (Appellate Division) to the effect that 
the Provincial Councils had power to levy indirect taxation 
in the form of an importer’s licence. It was argued for the 
appellants that the principle of direct taxation established 
by s. 85 of the South Africa Act, 1909, could only be displaced 
by necessarily inconsistent subsequent legislation, expressly 
or by implication authorising the Provincial Councils to 
raise money by indirect taxation and that there was no 
such legislation. 

In Dried Milk Products, Ltd. v. Milk Marketing Board 
(p. 272 of this issue), the Court of Appeal (GREER, SLESSER 
and Ciauson, L.JJ.) reversed a decision of Gopparp, J., 
(81 Sor. J. 924), and held that cream put into bottles 
and sterilized was, on the construction of a milk contract 
prescribed by the Milk Marketing Board, “‘ milk manufactured 
into other products”? and not ‘‘ milk manufactured into 
tinned cream,” so that the schedule price for such milk was, 
as the Board contended, ninepence, and not fivepence a gallon. 

In The Terneuzen (The Times, 26th March), a case referred 
by the Court of Summary Jurisdiction at Guildhall Justice 
Room to the Admiralty Division of the High Court, under 
s. 165 (iii) of the Merchant Shipping Act, 1894, Henn 
Couns, J., held that where a ship was stranded on 27th 
January, 1937, and abandoned as a total loss on 5th May, 
the wreck, for the purposes of s. 1 of the Merchant Shipping 
(International Labour Conventions) Act, 1925, occurred 
on the latter date and that a master mariner serving as chief 
officer was entitled to two months’ wages from that time. 

In Withers (Inspector of Taxes) v. Wynyard (p. 274 of 
this issue), LAWRENCE, J., held on an appeal by the Crown 
with reference to assessments of £5,000 and £2,284, made on 
an actress under Sched. D to the Income Tax Act, 1918, for 
the year ending 5th April, 1934, that there was evidence on 
which the General Commissioners could find that the respon- 
dent, who had spent about three and a half months in this 
country, was not resident in the United Kingdom during 
the year in question. The appeal was accordingly dismissed. 

In Denyssen, E. B. v. Denyssen, J. A. F. (The Times, 
29th March), Hopson, J., on an application by a husband 
respondent under s. 9 of the Matrimonial Causes Act, 1937, 
made absolute a decree nisi of divorce granted in 1932 to the 
wife petitioner, whonow asked for adecree of judicial separation. 

In Mellor v. Medical Defence Union, Ltd. (The Times, 
30th March), where the plaintiff, who admitted that she had 
no qualification for admission to the Medical Register, claimed 
damages for alleged defamation of character in respect of 
letters sent to her by the defendants concerning her use 
of the designation “Dr.” on a descriptive card, Lorp 
Hewart, C.J., held that the words complained of were not 
reasonably capable of a defamatory meaning, and that if 
the words had been defamatory they were published on a 
privileged occasion (as was admitted) and without malice, 
The case was therefore withdrawn from the jury. 
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Criminal Law and Practice. 
I. 
AUTREFOIS CONVICT. 


A NoT uncommon type of case arising on the plea of autrefois 
convict was well illustrated in a recent appeal to the Court 
of Criminal Appeal in R. v. Briggs (1938), 1 All E.R. 529. 
This was an application for an extension of time in which to 
apply for leave to appeal against conviction. The applicant 
was charged with larceny before the magistrates. At the end 
of the case for the prosecution the applicant, on being asked 
by the chairman of the bench whether he pleaded guilty or 
no, pleaded guilty. He was not asked whether he consented 
to have his case tried summarily, nor was s. 24 of the Criminal 
Justice Act 1925 followed. He was under the impression 
that he was going to be tried for larceny summarily, but 
instead of that he was committed for trial at the assizes, 
where he pleaded guilty to larceny and was found by the jury 
to be an habitual criminal. He was sentenced to three years’ 
penal servitude and five years’ preventive detention. 

Shortly s. 24 of the Criminal Justice Act, 1925, gives power 
to courts of summary jurisdiction to try summarily certain 
cases specified in the Second Schedule. The court must have 
regard to any representation made in the presence of the 
accused by or on behalf of the prosecutor, to the character 
and antecedents of the accused, the nature of the offence, the 
absence of circumstances which would render the offence one 
of grave or serious character, and all the circumstances of the 
case, including the adequacy of punishment which a court 
of summary jurisdiction has power to inflict. The court 
may only try a case summarily subject to the consent of the 
accused. The charge must be put into writing and read to the 
accused before his consent is requested. If he consents the 
court must forthwith ask him “ Do you plead guilty ornot guilty?” 
In R. v. Briggs this procedure was not followed, and the 
Court of Criminal Appeal dismissed the application on the 
ground that a plea of autrefois convict would not have been 
maintainable in answer to the indictment for larceny at 
assizes. 

Apparently the applicant believed that R. v. Sheridan, 
155 L.T. 207, and R. v. Grant, 155 L.T. 209, had some applica- 
tion to his case, as the ground of his application was that 
those decisions showed that the plea of autrefois convict 
would have been maintainable in answer to an indictment for 
larceny. 

What those decisions did show, however, as Mr. Justice 
MacNaghten pointed out, was that where s. 24 of the Criminal 
Justice Administration Act 1925 is used, and the accused 
consents to be tried summarily and is convicted either on the 
evidence or on his own confession, the court cannot, instead 
of passing sentence, commit the accused for trial on indict- 
ment at the next assizes or quarter sessions, as a plea of 
autrefois convict could be successfully maintained at such 
assizes or quarter sessions. In R. v. Sheridan there had been 
a trial of the whole case, including the appellant’s evidence, 
a finding of guilty and a proof of certain previous convictions, 
before the justices remanded the case for a week to commit 
the accused to quarter sessions. On the remand a charge was 
added and the accused was committed on both charges. 
Mr. Justice Humphreys quoted Hawkins, J., who said, in 
R. v. Blaby [1894] 2 Q.B. 170, with reference to the meaning 
of the word “ conviction” in 24 & 25 Vict. c. 99: “ The 
intention of the legislature in this section was that the finding 
of the jury that the accused was guilty should be treated as a 
conviction ; ‘convicted’ meant ‘found guilty,’ and the 
sentence was to follow on the conviction.” He also distin- 
guished R. v. Hertfordshire JJ.[1911] 1 K.B. 612, on the ground 
that there was no adjudication in that case. The defendant 
had consented to the case being tried summarily, but at the 
close of the evidence the case had assumed a serious aspect 
in view of a conflict of evidence as to an alibi, and the court 





committed the accused for trial. It was held that it was 
entitled to do so, and Pickford, J., said : “‘ Undoubtedly if the 
justices had proceeded to adjudicate on the case, whether 
by convicting or acquitting the defendant, that would have 
afforded ground for a good plea to the indictment.” The case 
of R. v. Grant was similar to R. v. Sheridan, supra, except that 
instead of a conviction by adjudication, in R. v. Grant there 
was a conviction by the accused’s own confession. 

The principle of the plea of autrefois convict or autrefois 
acquit is that no man shall be put in peril twice for the same 
offence (Haynes v. Davis [1915] 1 K.B. 332), and it matters 
not that the second place of trial is a higher tribunal than the 
first. The headnote of Reg. v. Walker (1843), 2 Moo. and R. 
446, a nisi prius case, correctly states the law as follows: 
“A plea of autrefois convict of an assault before justices . . . 
is a bar to an indictment for felonious stabbing, etc., in the 
same transaction.” On the other hand, if the person assaulted 
dies as a result of the assault a summary conviction for assault 
does not prevent a subsequent successful prosecution for 
manslaughter: R. v. Morris, L.R. I. C.C. R. 90. In R. v. 
Friel, 17 Cox C.C. 325 (following R. v. Morris), Williams, J., 
said: ‘‘ The indictment for manslaughter is not a charge 
in a new form based on the facts supporting the former charge, 
nor is it the former charge with the addition of matters of 
aggravation or of newly alleged consequences. It is a charge 
based on new facts, and the circumstances that some of those 
facts have been made the basis of a former charge of a 
different class is immaterial.””» Where, however, there has 
been a previous adjudication on the same facts, the plea 
will succeed. 








Timber Estates. 


Forestry, and its produce. timber, have now become of great 
and increasing importance from a national and commercial 
standpoint in order to conserve and increase home-grown 
supplies, to develop waste lands, and incidentally to provide 
fresh employment for distressed areas. Before the war the 
only forests in England were those belonging to the Crown, 
and from a legal standpoint they were merely areas of waste 
land originally reserved as hunting grounds for the King and 
his friends. One of the most prized of the ancient royal 
prerogatives was that of converting any portion of the country 
into a forest, where the King could enjoy the pleasures of the 
chase, but the process ceased about the time of Charles II. 
All lar‘d so afforested became liable to the peculiar and harsh 
code of forest law, and was a cause of much grievance to loyal 
subjects. An individual could own a park or a chase, but 
not a forest, for otherwise he would have been able to put 
himself above the common law (R. v. Bridges (1620), Palm. 60). 

The forest laws were not therefore concerned with timber 
production, but modern afforestation, both by the Forestry 
Commission and private individuals, has for its object to 
make the land a profitable source of commercial timber, to 
be harvested by felling a due proportion of the produce 
annually. 

But when one enquires what is “timber,” the law and 
commerce will be found to give quite different answers. 
Timber, speaking commercially, means the wood of any kind 
of trees which can be grown, felled and sold for building, or 
any other useful purpose, and naturally includes all the soft 
woods or conifers grown or imported for that purpose, 
particularly larch, spruce and pine ; indeed, it is a matter of 
complaint that the Forestry Commission are destroying the 
amenities of the Lake District and other parts by planting 
great areas of mountain land with conifers only, presumably 
because they are the only trees likely to flourish there. 

But timber at common law, which goes back unaltered to 
the time of Coke, means only three kinds of hardwood, oak, 





ash and elm, which it is waste for a limited owner to fell. 
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By special custom of a county or even a district, however, 
other trees may be regarded as timber trees. Various local 
customs have been established by the authorities, the best 
known example of which is beech in the county of Bucking- 
ham, and mainly for the reason that for a very long time past 
beech wood has been turned into chairs and furniture in and 
around High Wycombe. The point, decided as long ago as 
Palmer's Case (1611) Co. Lit. 53a, was confirmed in the famous 
case of Dashwood v. Magniac [1891] 3 Ch. 306, where the 
Court of Appeal decided (Kay, L.J., dissenting), affirming 
Chitty, J., that though beech was timber, a tenant for life 
impeachable for waste was entitled to the whole income of 
the annual cuttings in the large beech woods of the estate. 
The case is difficult to understand, and the reader is apt to get 
rather lost in a maze, but he may find his way out by the 
clear explanation of it given by Parker, J., in In re Trevor 
Batye’s Settlement [1912] 2 Ch. 339, another case of beech- 
woods in Bucks, where he said that the case was not so much 
a contest between tenant for life and remainderman, as a~ 
decision on what were “* rents and profits ” in a settlement. 

The leading modern decision on timber is that of Sir George 
Jessel, M.R., in Honywood v. Honywood, 28 Ch. D., holding 
that a tenant for life impeachable for waste cannot cut timber 
at all, except periodically on a timber estate, i.e., one cultivated 
for the produce of saleable timber. He could, however, cut 
any trees not timber, except those required for ornament or 
shelter. The law in this respect was amended by the Settled 
Land Act, 1882 (now s. 66 of the Act of 1925), which enables 
a tenant for life impeachable for waste to cut and sell timber 
by order of the court or by consent of the trustees, subject to 
three-quarters of the proceeds of sale being treated as capital 
and invested, the remaining quarter being treated as income. 
But the amendment did not go far enough ; it did not extend 
the old common law meaning of “ timber” ? 

These observations have been suggested by the decision 
of Simonds, J., in Jn re Harker [1938] W.N. 19 ; 82 Sox. J. 52, 
holding that the tenant for life of an estate in Cumberland 
which included larch plantations, having sold them when 
mature for felling, was entitled to retain for her use the whole 
of the proceeds of sale in the absence of any provision in the 
testator’s will to the contrary, larch not being timber either at 
common law or by local custom. No case, we believe, has 
ever decided that any kind of conifer is locally timber, though 
birch, willow and chestnut are timber in some places. Firs, 
however, may be ‘“ ornamental timber,” which it would be 
equitable waste to fell (Downshire (Marquis) v. Sandys, 
6 Ves. 107). 

Larch, however, is now being planted in millions, being 
regarded as the best tree to grow for commercial timber 
production, as its wood is strong and tough, and it will grow 
on land that can support no other crop, except sheep. At 
thirty or forty years it is ripe for felling, when it is greatly 
in demand for pit props in mines, and poles of all kinds. 

Spruce, a non-deciduous fir, is also largely grown for its 
light tough wood, much used in building aeroplanes. The 
Norway spruce is the ordinary “ deal ”’ of the timber merchant. 

The Scots pine is another valuable tree for the builder. 
Home production can never supply more than a fraction of 
the demand for these woods, while the supply from abroad is 
in danger of being depleted before long, with a general rise in 
price, owing to the immense consumption of wood in the 
manufacture of pulp for the newspaper trade. Yet we still 
continue to apply the law of Elizabethan times to the 
question—what is, or is not, timber ?¢ 

The law, however, has begun to recognise these facts, but 


only to a very limited extent. The Forestry Act, 1919, which 
) 


established the Forestry Commission, by s. 6, sub-s. (2), 
defines “timber ”’ as including all forest products, and the 
Settled Land Act, 1925, s. 48, which enables a tenant for life 





to grant forestry leases to the Forestry Commission, naturally 
uses the same definition, but confines it to the purposes of the ' 


section. The word ‘ timber,” therefore, in ss. 48 and 66 
of the Settled Land Act means two different things. The 
Finance Act, 1912, s. 9, dealing with estate duty on timber, 
applies to “timber, trees, wood or underwood ”’ growing on 
the land of the owner, thus recognising the inadequacy of the 
common law interpretation of ‘ timber.” 

In the old case of Duke of Chandos v. Talbot, 2 P. Wms. 
601, Lord Chancellor King said that walnut trees which were 
valuable ought to be accounted as timber, and directed an 
issue to be tried whether they were timber by local custom. 
He evidently regarded the old rule of law as absurd. To-day 
it is an anachronism which ought to be swept away. The 
law should be amended and timber defined for the purposes 
of the Settled Land Act, 1925, and generally, in the widest 
terms, as including all saleable forestry and woodland 
produce. 








Company Law and Practice. 


DirricuLtT questions frequently arise in the liquidation of a 
company with regard to the rights of a 
landlord to prove for or claim in respect of 
future rent under a lease which is vested 


Rights in a 
Winding-up of 


a Landlord in in the company; some of these questions 
respect of future I have had occasion to discuss in these 
Liabilities columns at various times, and I am not 


under a Lease now proposing to consider the subject as 
which has been a whole. More than one article would be 
Assigned by necessary for that purpose as the authorities 
the Company. are numerous and, in some _ respects, 

confusing ; it will be remembered, how- 
ever, that the position has been considerably simplified 
by the provisions of the Companies Act, 1929, which enable 
a liquidator with the leave of the court to disclaim leasehold 
property, leaving the landlord to prove in the winding-up 
for the amount of his loss. 

The particular point which I want to consider this week 
is one which does not, I think, permit of solution by means 
of disclaimer. Suppose that a company is the original 
lessee and either before or in the course of the liquidation 
the lease is assigned to a third party. The company will, 
of course, remain liable to the landlord on the covenants 
in the lease and if at any future time the assignee fails to 
pay the rent or carry out the repairing covenants, for example, 
the landlord will have a claim against the company. Such 
a claim may not in fact come into existence for many years : 
what steps in the meantime should the liquidator take to 
get rid of or make provision for the contingent liability of 
the company in respect of a claim of this nature ? 

The most convenient course, no doubt, would be to dis- 
claim the company’s interest in and liabilities under the 
lease, but it does not seem to me that this course is open 
to the liquidator. The power of disclaimer which, by s. 267 
of the Companies Act, 1929, a liquidator can exercise with 
the leave of the court, extends to property of the company 
which “consists of land of any tenure burdened with onerous 
covenants, of shares or stock in companies, of unprofitable 
contracts, or of any other property that is unsaleable, or 
not readily saleable, by reason of its binding the possessor 
thereof to the performance of any onerous act, or to the 
payment of any sum of money.” When a company, being 
the original lessee, has assigned the lease, it is difficult to 
say that it continues to have any “ property” under the 
lease which is capable of disclaimer pursuant to the 
provisions of s. 267 ; and under the corresponding provisions 
of the Bankruptcy Acts, it has been held that, where the 
bankrupt had before his bankruptcy assigned premises of 
which he was the original lessee, no land or property remained 
which his trustee could disclaim : see In re Gee, 24 Q.B.D. 65. 
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Assuming, then, that s. 267 is not applicable to such a 
case, how must the liquidator deal with this contingent 
liability of the company ? This will largely depend upon the 
course taken by the landlord. It seems clear that in such a 
case the landlord has a right to prove in the liquidation for 
the amount of the claim: in James Smith & Sons (Norwood) 
Limited v. Goodman [1936] Ch. 216, Maugham, L.J. (as he 
then was), said that : “‘ since the decision in Hardy v. Fothergill 
(13 App. Cas. 351), it has been impossible to doubt but 
that a company in liquidation, and a fortiori a perfectly 
solvent company in liquidation, is bound to submit to the 
assessment under the Companies Act of its contingent liability 
to a landlord, in such a case as the present, that is to say, 
in a case in which the company, being the original lessee, 
is no longer interested in the leases. The leases having been 
assigned to third parties, the question is whether the land- 
lords are entitled, under s. 261 of the Act of 1929, to prove 
for the debt as one payable on a contingency or to prove 
as for a claim against the company, ‘present or future, 
certain or contingent, ascertained or sounding only in damages,’ 
arising by reason of the fact that the company has covenanted 
to pay the rent to the landlords during the continuance 
of the leases... In such a case as the present, in my opinion, 
there is no longer any doubt about the right of proof.” 

The landlord can therefore, if he is so minded, prove in the 
liquidation for the estimated amount of his contingent claim, 
and if he pursues this course, that will be an end of the 
company’s future liability under the lease which it has assigned 
and the liquidation can be brought to an end on this footing. 
I am not sure how the claim is to be assessed ; it is true that 
in James Smith & Sons (Norwood) Lid. v. Goodman, supra, 
the Court of Appeal intimated that there was no very serious 
difficulty in estimating the amount for which the landlord is 
entitled to prove; nevertheless it would seem, if one may 
respectfully say so, a little difficult to put an estimate upon the 
possibility of the assignee of the lease or any future assignee 
committing a breach of the covenants in the lease, so as to 
expose the original lessee to liability. However this may be, 
the Court of Appeal has said plainly that the contingent 
claim which a landlord has in such circumstances is provable 
in the liquidation of a company which is the original lessee. 

The landlord cannot, however, be compelled to come in and 
prove ; he has the alternative course of entering a claim— 
that is to say, giving notice that there is a continuing liability 
of the company under the lease by virtue of which a payment 
may from time to time become due. This claim would, 
no doubt, be for the whole value of the future rent, but the 
landlord would not be entitled to receive anything in respect 
of the claim until a future instalment of rent became due and 
payable by the company by reason of the default of its 
assignee (see In re Haytor Granite Coy., 1 Ch. App. 77). Such 
a course, however, is not likely to appeal to the landlord 
where the company is insolvent ; for he cannot share in any 
distribution to creditors in respect of his claim to future rent, 
there being nothing presently due to him, and on the payment 
of a dividend to creditors he is not entitled to have a sum, 
equal to the dividend upon the amount at which the future 
rent is estimated, set apart to secure that rent if and when it 
becomes due from the company (Horsey’s Claim, 5 Eq. 561). 
Consequently, the result of adopting this course may well be 
that the assets of the company will be distributed among 
creditors who have a present claim, and that when the land- 
lord’s claim for future rent becomes a present one, there will 
be nothing left to meet it ; and for this reason it would seem 
advisable for the landlord, where the company is insolvent, 
to prove in the liquidation in respect of the company’s 
contingent liability ; when that liability is assessed he will 
rank as a creditor with a present claim and be entitled to 
dividends on the amount at which it is assessed. 

But very different considerations arise where the company 
is solvent and the assets remaining after payment of its debts 





are available for distribution among the shareholders. In 
such a case there is not the same inducement to a landlord to 
have the amount of his contingent claim assessed and prove in 
the winding up for that amount, since he is not faced with the 
possibility of the assets being exhausted in payments to other 
creditors if he stands by and waits until he has a present 
claim; for where there are assets available for shareholders 
the landlord can require that before any distribution is made 
to them sufficient assets shall be set aside to provide for future 
rent and other liabilities under the lease : see Gooch v. London 
Banking Association, 32 Ch. D. 41; Lord Elphinstone vy. 
The Monkland Iron & Coal Company Ltd., 11 A.C. 332; 
Oppenheimer v. British & Foreign Exchange & Investment 
Bank, 6 Ch. D. 644. In the first-named case Pearson, J., 
said that: “the liquidators would be guilty of a dereliction 
of duty if they were to distribute the assets [i.e., among the 
shareholders] without providing for this liability, and the 
landlord therefore, in the present case, who has a claim, 
as it is admitted, against the company for the future rent 
which may become due, is interested in seeing that the 
liquidators discharge their duty properly, and is entitled 
to come to this court and ask to restrain them . . .”” from 
distributing the assets without providing for this liability. 
So that where you have a solvent company in liquidation, 
a lessor with a contingent claim against the company, which 
will only arise on default being made by the assignee from the 
company of the leasehold premises, may say, in effect: 
‘ Before making any distribution to the shareholders you 
must set aside sufficient assets to meet any claim I may make 
in the future on default by your assignee.” These assets may, 
in consequence, be withheld from distribution and _ the 
dissolution of the company postponed for many years, to meet 
a possible claim which may never, in fact, arise. Such a 
result is unfortunate, but there is some justification in a 
landlord adopting this attitude, inasmuch as it is not unreason- 
able for him to say that a perfectly solvent company should 
not be entitled to get rid of its future obligations by going 
into liquidation. 

I mentioned at the outset that difficulties of this nature 
can usually be surmounted, where the lease is still vested in 
the company, by the liquidator taking proceedings to disclaim, 
leaving the landlord to prove in the winding up for the 
amount of any loss which results. But I am by no means 
sure that the court would readily give leave to disclaim 
where the company was solvent, thereby permitting a 
distribution among shareholders without provision being 
made for future liabilities under the lease. It is true that the 
landlord has the protection given him by his right to prove 
for the loss caused by the disclaimer, the measure of which 
is the difference between the rent payable under the lease 
and the rent which could be obtained after disclaimer (ez parte 
Llynvi Coal & Iron Company, 7 Ch. App. 28): but I doubt 
whether the court would consider it desirable in every case 
to permit the liquidator of a solvent company to disclaim, 
and so in effect compel the landlord to release the company 
from its future liability under the lease on the terms of 
proving in the liquidation for his loss. 

However this may be, it would appear, as I have suggested, 
that the solution of disclaimer is not available where the 
company has assigned the lease. 





Mr. Claude Seabroke, solicitor, of Rugby, left estate of the 
gross value of £27,597, with net personalty £22,612. He 
left, subject to his wife’s life interest: £1,000 to St. Oswald's 
Church, New Bilton; £600 to St. Cross Hospital, Rugby ; 
£500 to Grandborough Parish Church ; £250 to the Solicitors 
Benevolent Association ; £100 to the National Fire Brigades 
Association Widows’ and Orphans’ Fund ; and after other 
bequests the balance equally between the Universities Mission 
to Central Africa, the S.P.G., the Waifs and Strays Society, 
and Coventry Diocesan Board of Finance, 
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A Conveyancer’s Diary. 


THE question whether a mortgagee who has entered into 

possession can appoint a receiver under the 
Mortgagee in powers conferred by the L.P.A., 1925, 
Possession s. 101 (1) (iii) (formerly C.A., 1881, 


Appointing a s. 19 (1) (ii)) is one which seems to have been 
Receiver the subject of some judicial difference of 
under his opinion, and there has always been a 
Statutory certain amount of doubt about it. A 
Powers. recent case on the subject is therefore of 


importance. 

Section 101 (1) of the L.P.A. provides that ** A mortgagee 
where the mortgage is made by deed shall, by virtue of this 
Act, have the following powers to the like extent as if they 
had been in terms conferred by the mortgage deed, but 
further (namely) inter alia :— 

(ii) A power where the mortgage money has become 
due to appoint a receiver of the income of the mortgaged 
property or any part thereof...” 

The concluding words which I have omitted are not 
material for the present purpose and were not in s. 19 (1) (ii) 
of the C.A. 

Before referring to the recent case I may mention some of 
the earlier authorities. 

In Tillett v. Nixon (1883), 25 Ch. D. 238, a mortgagee being 
in possession applied to the court in a foreclosure action for 
the appointment of a receiver, and Pearson, J., made the 
order. In the course of his judgment the learned judge 
said: ‘I have no doubt that the mortgagee might appoint 
a receiver under the Conveyancing Act without coming to 
the court, but where an action for foreclosure is pending and 
the parties are at arm’s length it is much more desirable that 
the receiver should be appointed by the court.” There seems 
no doubt, therefore, that, in the opinion of Pearson, J., a 
mortgagee in possession could himself appoint a receiver and 
that the court would make an appointment where an action 
was pending, the appointment of the court being made under 
the Judicature Act, 1873, s. 25 (8). 

In Mason v. Westoby (1886), 32 Ch. D. 206, Bacon, V.-C., 
held that under the Judicature Act, 1873, s. 25 (8), a 
mortgagee in possession was entitled to the appointment of a 
receiver notwithstanding that he had been paid all his interest 
and costs out of rents received by him while in possession, 
and that he had surplus rents in his hands, such surplus rents, 
however, to be paid to the receiver. The learned Vice- 
Chancellor said: ** The mortgagee acting in accordance with 
her strict rights enters into possession because she cannot get 
her interest. As mortgagee in possession she becomes subject 
to heavy responsibilities, and from those responsibilities she 
is entitled to be relieved by the appointment of a receiver.” 

In Re Prytherch (1889), 42 Ch. D. 590, on the other hand, 
North, J., refused a similar application. His lordship pointed 
out that he had a discretion in the matter, and said: ‘‘ I can 
see no reason why a mortgagee who has voluntarily remained 
in possession so long should say at the last moment that he 
will give up possession, and put the mortgagors to the expense 
of a receivership.” An opinion which seems to be directly in 
conflict with that expressed by Bacon, V.-C., in Mason v. 
Westoby. 

The last two authorities were not, of course, directly in 
point upon the question whether a mortgagee in possession 
could appoint a receiver under his statutory powers, but are 
quoted as having some bearing upon the question. In the 
first-named case, as I have pointed out, Pearson, J., plainly 
stated that a mortgagee in possession could appoint a receiver 
under the powers conferred by the C.A. 

A more recent case, which also is not precisely in point, 
is Anchor Trust Co. v. Bell [1926] 1 Ch. 805. 

I need not deal with the facts in any detail, but may say 
that a mortgagee had wrongfully taken possession without 
the leave of the court, in contravention of the Courts 








(Emergency Powers) Act, 1914, and subsequently appointed 
a receiver under the power contained in s. 19 of the C.A., 
thus putting an end to her unlawful possession and regularising 
her position under that Act. It was contended that once 
having entered into possession, the mortgagee could not at 
her own pleasure go out of possession again, and Re Prytherch 
was cited in support of that contention. Against that, the 
case of Tillett v. Nizon was cited. In commenting upon those 
authorities, Lawrence, J., said: ‘I respectfully concur in 
the opinion expressed by Pearson, J. In Re Prytherch, 
North, J., was not considering the power of a mortgagee in 
possession to appoint a receiver under the Conveyancing 
Act, 1881, but was dealing with the question of a mortgagee 
in possession desiring to give up possession by procuring the 
court to appoint a receiver. It is the fact, however, that the 
appointment of a receiver by a mortgagee in possession has 
the effect of relieving the mortgagee from his position and 
responsibility, as a mortgagee in possession, and operates to 
place the mortgagor again in possession of the mortgaged 
property ; and therefore the opinion expressed by North, J., 
if taken literally and divorced from its context, may be said 
to be in conflict with the opinion of Pearson, J., and to cover 
the case of a mortgagee going out of possession by means of 
the appointment of a receiver.” It is plain, therefore, that 
Lawrence, J., was prepared to follow Pearson, J., in Tillett 
v. Nixon, to the effect that a mortgagee in possession could, 
by exercise of his statutory power, relieve himself of possession 
and the consequences thereof by appointing a receiver. The 
learned judge did not, however, find himself in that case 
under an obligation to decide the point, because he said that, 
in the circumstances of the case before him, he had no 
hesitation in holding that the mortgagee was justified in 
appointing a receiver, as, at the time of the appointment, she 
was in unlawful possession of the mortgaged property, and 
it was her duty, directly she realised her position, to put an 
end to such possession. 

I now turn to the recent case to which I have referred— 
Refuge Assurance Co., Ltd. v. Pearlerby [1938] W.N. 133. 

The facts in that case were a little complicated. The 
plaintiffs brought an action for foreclosure of certain mortgages 
and it appeared from the facts as found by the learned judge 
that they had gone into possession before the power of sale 
had arisen. Whilst the plaintiffs were in possession the power 
of sale arose by reason of interest being in arrear for more 
than two months. The plaintiffs thereupon appointed a 
receiver under their statutory powers. The defendants 
contended that the mortgageés, being in possession, had no 
power to do so. 

Simonds, J., having referred to the provisions of s. 101 (1) 
of the L.P.A., 1925, pointed out that in three out of the four 
powers thereby conferred there was no suggestion as to 
whether the mortgagee was to be in possession or out of 
possession, but the fourth power, to cut and sell timber, was 
explicitly given only to a mortgagee while in possession. 
The result was, as his lordship held, that the other powers, 
including the power to appoint a receiver, were exercisable 
when they arose, by a mortgagee whether in possession or out 
of possession. The learned judge said that so far as regarded 
the question whether, on the application of a mortgagee in 
possession, the court would appoint a receiver, there was a 
direct conflict between the decision in Tillett v. Nixon and 
that in Re Prytherch. His lordship then referred to the 
opinion expressed by Lawrence, J., in Anchor Trust Co., Ltd. 
v. Bell, in which he followed what was said by Pearson, J., 
in Tillett v. Nixon, and continued : * I respectfully concur in 
the opinion of Lawrence, J., and am bound to follow and 
adopt his judgment. I therefore hold that the power given 
by the Law of Property Act, 1925, s. 101, to a mortgagee to 
appoint a receiver is not limited to a mortgagee out of 
possession.” 

That seems definitely to resolve the doubts which have 
existed on the subject. 
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Landlord and Tenant Notebook. 


THE recent case of Boulton v. Sutherland (1938), 82 Sox. J. 
214, C.A., illustrated a feature of the Rent 


Claims for and Mortgage Interest Restrictions (Amend- 
Possession } ment) Act, 1933, which distinguishes the 
under the statute as a whole from its predecessors, 
Rent Acts. and also distinguishes s. 4 of the Act from 


s. 3 on lines which had escaped the notice 
of some of us. It may be useful, having regard to the present 
position of this legislation as a whole, shortly to review the 
general nature and objects of restrictions on the right to 
recover possession of premises to which it applies. 

The slipshod draftsmanship of the earlier Acts was the 
occasion of much caustic comment from the Bench, the late 
Scrutton, L.J., being one of the most formidable critics ; 
but at the same time it drove the courts from time to time to 
apply the principle of enquiring what was the mischief which 
the enactment was designed to deal with in order to ascertain 
what was meant. 

The object of the legislation was described by Scrutton, 
L.J., in Remon v. City of London Real Property Co. [1921] 
1 K.B. 49, C.A., as being “ to prevent the tenant from having 
his rent raised against him, or from being turned out, so long 
as he was willing to pay the rent authorised by statute.” In 
Abbey v. Barnstyn [1930] 1 K.B. 660, Greer, L.J., found it 
useful to survey the question at greater length. After 
alluding to the effect of the Great War on the building 
industry, his lordship observed: ‘if landlords had been 
allowed freedom to raise rents or to evict tenants, this might 
have been a national calamity. Accordingly the Act of 1915 
was passed as a temporary measure to deal with the emergency 
solely due to the war, for which neither the landlords nor the 
‘enants were responsible. It was provided that the Act 
should continue in force during the continuance of the war 
and for six months thereafter.” His lordship then discussed 
minor changes which had been effected by subsequent measures 
and went on to say : “ The general character of the legislation, 
however, remained unchanged. It restricted the right of the 
landlord to recover any rent beyond the standard rent plus 
the permitted increases, and it prohibited the courts from 
making orders for possession so long as the tenant continued 
to pay the statutory rent.” 

Of course, non-payment of rent has never been the sole 
ground on which a landlord could recover possession of 
controlled premises, and it is of interest to note how the 
question of grounds for possession has gradually assumed 
greater importance. 

Thus, in the first of the Acts all the savings of the landlord’s 
right were expressed in a short subordinate clause commencing 
with the word ** except,” tucked away in the middle of a 
long sentence constituting a sub-section of a section devoted 
to restrictions on increase of rent. When we get to “ the 
principal Act,” that of 1920, we find that a separate section 
deals with the restriction on the right to possession, with a 
sub-section which specifies in seven paragraphs seven distinct 
kinds of grounds on which an order may be made, one of these 
paragraphs being qualified by four exceptions. This section, 
repealed by the present (1933) Act, has been replaced by a 
section dividing grounds into two kinds, one of which consists 
of * alternative accommodation” (to which the rest of the 
section is devoted) and by a schedule which divides the other 
grounds into eight sub-varieties, each occupying a separate 
paragraph. 

Now, if one were to divide grounds for possession, in a 
general way, into grounds connected with demerits on the 
part of the tenant, grounds connected with the landlord’s 
merits and grounds in which neither the merits nor demerits of 
either party play a part, one could observe that at the first 
stage some misconduct by the tenant or need on the part of 
the landlord was essential, and that substantially the legis- 
lature was little concerned with the latter. When the 








“ principal Act ” was passed, there is more about the position 
of the landlord regardless of demerits of the tenant, but the 
third kind of factor has been introduced; thus possession 
could be given to a local authority or statutory undertaking 
which reasonably required the house for their statutory 
purposes, or on the ground that it was required by an ex-tenant 
ex-service man. 

Meanwhile a different type of enactment altogether had 
deprived certain tenants of protection. The Housing Act, 
1919, s. 35, first enabled local authorities to obtain possession 
for the purpose of enforcing closing orders made under the 
Housing, Town Planning, etc., Act, 1909, notwithstanding 
the Rent Act, 1915; and this section has been repealed 
and re-enacted in amended form by successive Housing 
Acts passed since; the Housing Act, 1925, s. 128; the 
Housing Act, 1930, s. 59 (1) ; and the Housing Act, 1936, s. 156 
(1), which is the present law and is very comprehensive. 
Landlords may obtain possession, though the premises be 
within the Rent Acts, if such possession be required for the 
purposes of enabling a local authority to exercise its powers 
under any enactment relating to the housing of the working 
classes; if it be required to secure compliance with over- 
crowding by-laws; to enable a redevelopment plan to be 
proceeded with; or when an undertaking that the premises 
shall not be used for human habitation has been given ; 
or to carry out a closing order. There is an important 
distinction between these provisions and the savings in the 
Rent Acts ; under any of the latter, the court has to consider 
in the last resort whether, and to be satisfied that, it is 
reasonable to make the order (see Benabo v. Horseley (1920), 
36 T.L.R. 859), but there is no such qualification to the rights 
conferred by Housing Acts. 

While the Housing Act provisions referred to above did 
and do not necessarily contemplate circumstances for which 
either landlord or tenant is to blame, the Housing Act, 
1935, introduced another modification of the Rent Acts: 
s. 9 (1) enabled a landlord again, apart from any question 
of reasonableness and apart from any needs or merits on 
his part, to obtain possession if a dwelling-house were over- 
crowded in such circumstances as to render its occupier 
guilty of an offence. This enactment has been replaced by 
a similar provision in the Housing Act, 1936, s. 65 (1). 

Coming now to the present Rent Act, its chief novelty 
as regards the right of possession was undoubtedly the 
elevation of the ‘alternative accommodation ’”’ factor to 
a ground for possession in itself, subject to the court con- 
sidering it reasonable to make the order. Section 3 (1) 
divides grounds for possession into two kinds, as mentioned, 
and four more sub-sections deal with the nature and proof 
of alternative accommodation. For the other grounds, 
we are referred to Schedule I, which sets them out in eight 
paragraphs ; in six cases, the landlord has to prove some 
misconduct on the part of the tenant, in two he may rely 
on his own merits. 

Now it looks at first sight as if the scheme of the present 
Act were to deal with the restrictions on the right to 
possession in this single section and its ancillary schedule ; but 
the Act goes on, in s. 4, to introduce another new ground for 
possession. Subject to the usual condition of reasonableness, 
an order may be made on the ground that the tenant has 
sub-let part of the premises at a rent in excess of the recover- 
able rent. This ‘ notwithstanding anything in the last 
foregoing section” and the point decided in Boulton v. 
Sutherland was that in adjudicating upon a claim based 
on “ profiteering” by sub-letting, under s. 4, the court has 
not to concern itself either with availability of alternative 
accommodation or with any of the sub-varieties of 
circumstances dealt with in Schedule I. 

In the result, there are now three varieties of modification 
of the right “not to be turned out,” provided by the 
Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, and two varieties of such modification provided 
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by the Housing Act, 1936. It is, perhaps, of interest to 
observe that sub-letting and ‘taking in lodgers ”’ _— in 
three of the total of five. The Housing Act, 1936, s. 65, 
confers a right to possession when the occupier is ain 
of an overcrowding offence (defined in s. 59), but possession 
so obtained does not effect decontrol. The Rent, etc., 
Act, 1933, s. 3 and Sch. I (f), makes overcrowding so as to 
be dangerous or injurious to inmates’ health, plus failure 
to abate the nuisance when possible, a ground for possession. 
And s. 4, as pointed out, gives the landlord a right against 
the “‘ profiteering ’’ tenant, whose exploitation of the statutory 
protection has always been the source of a strong feeling of 
grievance and injustice on the part of landlords affected by 
the Rent Acts. 








Our County Court Letter. 

FOOD RETAILERS’ LIABILITY TO CONSUMER. 
In a recent case at Liverpool County Court (Maher v. Peers) 
the claim was for damages for breach of warranty. The 
plaintiff's case was that, on the Ist September, 1937, she ate 
a portion of a }-lb. block of nut and fruit chocolate, which 
was bought from the defendant’s shop. The plaintiff became 
ill in the night and the chocolate was found to contain the 
eggs of the Ephestia moth and worms, which set up the illness. 
The defendant denied that the chocolate was sold at his shop, 
and corroborative evidence was given by his wife and daughter. 
The manufacturers’ evidence was that, from private marks 
on the bar, the chocolate was manufactured on the 2nd April, 
1937. The defendant’s wholesalers gave evidence that no 
such chocolate was supplied to his shop between March and 
September, 1937. His Honour Judge Procter held that the 
chocolate was supplied by the defendant, and judgment was 
given for the plaintiff for £20 and costs, payable at £1 a 
month. Compare ** Food Manufacturers’ Liability to 
Consumer ”’ in the ‘‘ County Court Letter ”’ in our issue of the 
29th January, 1938 (82 Son. J. 90). 

In Greenall and Wife v. Gilder, at Winchcombe County 
Court, the claim was for £10 7s. 8d. as damages for supplying 
an article of food unfit for human consumption. The plaintiffs’ 
case was that, on the 30th January, 1937, they had ordered 
from the defendant (a butcher) a breast and a hand of pork. 
This was cooked and eaten the next day, with the result that 
the plaintiffs and their child were taken ill in the night. 
Analysis showed that the pork contained ptomaine. The 


defendant’s case was that the meat was sold when good, and, 


in the absence of a bacteriological examination, there was no 
evidence to the contrary, or that the plaintiffs had in fact 
suffered from food poisoning. Evidence was given by three 
witnesses, who had eaten pork from the same carcase, that 
they had had no ill effects. The assistant sanitary inspector 
to the Cheltenham Rural District Council stated that the 
meat was fresh and was passed as good. The medical officer 
of health stated that the absence of certain symptoms, in the 


. case of both plaintiffs, was unusual in cases of food poisoning. 


His Honour Judge Kennedy, K.C., held that the condition 
of the uncooked portion, two days after the sale, was evidence 
that it was not sound meat when sold. The defendant had 
taken every precaution, but had been unfortunate, and was 
unaware of the unsoundness of the meat when sold. Judgment 
was given for the plaintiffs, with costs. 
WRIT OF ELEGIT. 

In Dutton v. Dutton, recently heard in the Lincolnshire 
Sheriff's Court, the applicant’s case was that she married the 
respondent in 1907, on which occasion he bought Nos. 109 
and 111, Park Street, Grimsby, for £435. In ‘1918 he sold 
No. 109 for £260. In192la separation agreement was entered 
into, under which the applicant was allowed the use of No. 111 i, 
so long as she personally lived there. The respondent paid 
rates and taxes, but the applicant paid the ground rent. 








The respondent disappeared from 1924 to 1937, and the 
arrears of maintenance in his absence amounted to £631 7s. 6d. 
Judgment for this amount was obtained by the applicant in 
December, 1937, at which date the applicant was still in 
possession of the house, which remained the property of the 
respondent. He had no other assets, and the applicant’s 
case was that she was entitled to be put into possession of the 
house, under a tenancy by elegit, until the amount of the 
judgment debt was worked off. The gross assessment of the 
house was £22 and a near-by house was let at 8s. 6d. a week. 
If decontrolled, it would be let at 13s. 6d. or 14s. The Under- 
Sheriff (Mr. C. Reynolds Scorer) summed up to the jury 
to the effect that, if they were satisfied that the house was the 
respondent’s, they had to determine the fair annual value. 
The jury found that the house was the respondent’s, and that 
the annual value was £22. Judgment was accordingly given 
in favour of the applicant, whereby she became entitled to 
let the house at the above rent until satisfaction of the amount 
due under the judgment. 








Obituary. 
Sir J. J. JONES. 

Colonel Sir John James Jones, retired solicitor, of Merthyr, 
died on Wednesday, 30th March, at the age of ninety-two. 
He practised as a solicitor at Merthyr and Swansea for more 
than forty years, and retired in 1910. He had been a magistrate 
since 1898, and was a former High Sheriff of Breconshire. 
He received the honour of knighthood last year. 

Mr. W. FOSTER. 

Mr. Walter Foster, J.P., solicitor, of Leeds, died in a 
nursing home at Harrogate on Friday, 25th March, in his 
seventy-ninth year. He was admitted a solicitor in 1884. 
In 1909 he was appointed a Justice of the Peace, and he was 
also Chairman of Leeds Licensing Committee from 1927 until 
1936. 

Masor T. B. HESLOP. 

Major Thomas Bernard Heslop, D.S.O., solicitor, head of 
the firm of Messrs. Heslop & York, of Barnard Castle, died 
on Thursday, 24th March, at the age of forty-seven. He was 
admitted a solicitor in 1913. He was a member of Startforth 
Rural Council for several years, and was Chairman of Startforth 
Parish Council. 

Me. C. C. MILLIGAN. 

Mr. Cecil Cooper Milligan, solicitor, a member of the firm 
of Messrs. Scholefield, Taylor & Mages, of Batley, died at his 
home at Harrogate on Wednesday, 23rd March, in his fifty- 
fourth year. Mr. Milligan was admitted a solicitor in 1909. 

Mr. W. L. OXLEY. 

Mr. Willis Lee Oxley, solicitor, of Sheffield, died at his 
home at Tuxford, Notts, on Tuesday, 22nd March, at the 
age of fifty-nine. Mr. Oxley served his articles with the late 
Mr. Arthur Neal, and was admitted a solicitor in 1904. 

Mrs. M. E. PICKUP. 

Mrs. Mary Elizabeth Pickup, B.A., solicitor, of Handsworth, 
died on Wednesday, 23rd March, at the age of fifty-six. 
Mrs. Pickup was educated at Aberystwyth University, and 
served her articles with her husband, Mr. T. W. Pickup. 
She passed The Law Society’s Final Examination in 1922, 
the first year in which it was open to women, and was admitted 
a solicitor in 1923. In 1931 she was appointed Chairman of the 
Special Court of Referees under the Unemployment Insurance 
Acts for the hearing of claims by married women. 

Me. C. T. TREVOR. 

Mr. Charles Tudor Trevor, solicitor, of Guisborough, died 
on Saturday, 26th March, at the age of sixty. Mr. Trevor, 
who was admitted a solicitor in 1901, was Clerk to the Justices 
of the Langbaurgh East Division of Yorkshire. 
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To-day and Yesterday. 


28 Marcu.—On the 28th March, 1606, Fr. Henry Garnett, 
the Jesuit, was tried at the Guildhall in 

London on a charge of complicity in the Gunpowder Plot. 
It is true that he had had information of it under the seal 
of confession, and by the most sacred principles of his church 
he was forbidden to reveal any secret so communicated. 
But the law of England recognised no such obligation and 
he was condemned to death for treason, though there was 


not a shred of evidence of any actual treason in the sense of 


aiding and abetting the conspirators. 


29 Marcu.—In 1831, the carrying through of the second 
reading of the Reform Bill was the signal for 
riotous rejoicings throughout the country. In Dundee the 
mob distinguished itself by such dangerous disorders with 
bonfires and illuminations that no less than forty men were 
apprehended and confined in the police office. On the 
following day, the 29th March, the crowds collected and laid 
siege to the place, and in the evening carried it by assault, 
using an old lamp-post as a battering-ram against the door. 
The prisoners were liberated and all the books, papers and 
furniture destroyed in the battle or burnt in the street. 


30 Marcu.—Sir John Trenchard who was born on the 
30th March, 1640, led a particularly unquiet 
life for a lawyer. He was concerned in the Rye House Plot. 
He fled the country as a result of Monmouth’s rising. In the 
Convention Parliament which established William of Orange 
he took a prominent part. From that time till the end of 
his life, seven years later, he followed a road of unbroken 
prosperity. He became a Serjeant, a Knight and Chief 
Justice of Chester, performing the duties of that post by 
deputy whilst he devoted himself to the activities of a 
Secretary of State. 


31 Marcu.—When John Dyon, a Yorkshire farmer, 
inherited the bulk of his father’s fortune he 
was a doomed man, for his brother William, aggrieved and 
determined to right himself, made up his mind to shoot him. 
So one night as he was returning from Doncaster market, 
William and his son waylaid and killed him. They were tried 
for the murder at the York Assizes on the 31st March, 1828, 
the chief witness against them being a servant of the dead 
man whom they had bribed to conceal their guns before the 
crime. They were convicted and hanged, the son confessing 
their guilt just before the drop fell. 


1] Aprit.—On the Ist April, 1830, Robins Jacob, a 
prosperous farmer, was tried at the Bury St. 
Edmunds Assizes for the theft of a pair of sheets and a cask. 
The sheets were positively identified by a particular stain and 
the cask by the mark * P.C.84,” as being the missing articles. 
On the contrary, however, it was precisely by those tokens 
that a host of respectable witnesses recognised them as the 
prisoner's property. The mark on the cask, indeed, was that 
of one Philip Coleman, from whom he bought large quantities 
of cranberries. The court decided that the witnesses for the 
prosecution were mistaken and the accused was acquitted. 


2 Apri_.—The miserable state of the dispossessed peasantry 
of England, as far into Queen Victoria’s reign 
as 1850, is well illustrated by the trial of Thomas Denny, an 
agricultural labourer, at the Kingston Assizes on the 2nd April. 
He and a woman lived in a loft belonging to a farmer for whom 
he worked. His eight-year-old son lived with them. A 
child had been born, and according to the boy’s story the 
father had immediately stabbed it in the neck with an 
awl. He was convicted of murder, but Maule, J. 
quently on a consideration of the evidence obtained his 
pardon. 


subse- 





3 Aprit.—Lord Llandaff, lawyer and politician, died at 
6, Carlton Gardens, London, on the 3rd April, 
1913, aged eighty-seven. 


THe WeeEk’s PERSONALITY. 

Henry Matthews at the Bar had not the stimulus of necessity 
for he had ample private means and was not dependent on 
his practice. Yet, when he was called to the Bar in 1850, he 
did extremely well on the Oxford Circuit, and his brilliant 
though somewhat artificial style was soon familiar in the 
courts. He made skilful use of an unusual knowledge of 
foreign law and languages. He attained the status of taking 
silk in 1868. The. fact that he did not really need work 
permitted him on occasion to treat clients with more than 
abruptness. Once during a consultation his junior, afterwards 
a distinguished judge, suggested a point with which he had 
not dealt, but Matthews denied peremptorily that it arose. 
* Forgive me,” interposed the client, “* but there is that point 
in the case.” “Is there?” replied Matthews. ‘* Then find 
it!’ and he flung his brief fluttering over his client’s head. 
In 1886, he became Home Secretary. Some, like Lord Coleridge, 
thought he was the best one ever known. Others called him 
the * Not at Home Secretary.” He was raised to the peerage 
as Viscount Llandaff in 1895, and died in 1913. 


An [yap Epiruer. 

Giving evidence before Judge Beazley at the Old Bailey 
recently, a witness hesitated to reply when asked what one 
of the parties concerned had said about an order of the court, 
but on being pressed, reported him to have said, * that he 
did not care about that old fool Bailey.”” Amid the laughter 
which greeted this revelation of this inapt contempt of the 
court’s majesty, the judge remarked: * He’s got the name 
wrong.” Human nature being what it is, he is not, of course, 
hy any means, the first good judge to be made the subject of 
ill words which he was not intended to hear. A well-known 
county court judge was once travelling by rail to his tribunal 
when a stranger asked him the way there. He answered 
that he happened to be going there himself. Thereupon, 
the stranger asked him whether he knew the judge. *“* Oh! 
very well indeed,” replied his honour, “ few men better.” 
* Wot kind of a man is ’e?” persisted the man. ‘Im as 
keeps the beer-shop sez ’e’s a stuck-up hass, and the baker 
fool, but both on ’em sez as ‘ow it’s best 
to see ‘im fust afore yer case comes on, ‘cause it makes a 
difference.” 

‘ 


sez ’e’s a 


COMMENTS ON THE BENCH. 


In his memoirs, 
conversation which 


Judge Parry related with some pride a 
he once overheard between two railway 
clerks discussing a case which he had just decided. This 
was the dialogue, “with formal parts omitted.” First 
Clerk: ‘* How the —— did he get to £5?” Second Clerk : 
* T don’t know.” First Clerk: “I think he’s a —— fool.” 
Second Clerk: ‘I think he’s a —— fool” (a long pause 
then as an afterthought), ‘* but I think he did his best.” 
That night the judge attended a dinner at which a laudatory 
speech was made concerning him, and in reply he related 
that conversation, and pictured in after years the unveiling 
of a white marble memorial plaque on which was cut in 
severe black letters: “* He was a —— fool, but he did his 
best.”” Not long ago, I recalled in the “ Calendar ”’ a historic 
incident in the Common Pleas before Best, C.J., when a 
witness blurted out that after an earlier trial the eminent 
counsel in the case had said that the judge was “ a damned 
old fool or he would have let the case go to the jury.” The 
counsel’s vehement denials only drew from Best the good- 
humoured comment: “These things will happen, Mr. 
Williams.” 











at 


il 


’ 











April 2, 1938 


THE SOLICITORS’ JOURNAL. 





(Vol. 82] 271 





— 





Notes of Cases. 


Judicial Committee of the Privy Council. 


Babulal Choukhani v. King-Emperor; Sailendra Nath 
Mukherjee v. Same. 


Lord Wright, Lord Alness, Lord Romer, Sir Shadi Lal and 
Sir George Rankin. 17th February, 1938. 


CRIMINAL PROCEDURE—ALLEGED MISJOINDER OF PARTIES 
AND CHARGES—JOINDER OF CHARGES OF CONSPIRACY 
AND THEFT—ACQUITTAL OF CONSPIRACY—CONVICTION OF 
THEFT—WHETHER TRIAL IN RESPECT OF THEFT VITIATED 
—CRIMINAL PROCEDURE CoDE, 1898, s. 239 (d). 
Consolidated appeals by special leave from a judgment of 

the High Court at Calcutta dated 10th July, 1936, which 

in part affirmed the conviction and sentences passed on the 
appellants by the Chief Presidency Magistrate, Calcutta, 

on 6th June, 1935. 

The Calcutta Electric Supply Corporation, being concerned 
to discover the cause of a discrepancy between the units of 
electrical energy generated by their undertaking and those 
accounted for by sales after taking due account of the normal 
loss due to the regular causes of wastage, such as transmission 
and conversion losses, appointed special inspectors, who, 
in due course, obtained evidence of an extensive system of 
thieving. The method adopted was to tamper with the meters 
at the consumer’s premises in such a way as to conceal the 
fact of tampering. The actual work of tampering was 
carried out by skilled operatives, but their activities were 
organised by a number of individuals, who approached the 
consumers and generally agreed to share with them the 
amounts saved by the fraudulent alteration of the meter 
readings. They then employed and made terms with the 
actual tamperers. One of the organisers was the second 
appellant. The thefts charged against the first appellant 
were at his cinema. On those facts, the first appellant was 
charged jointly with the second appellant and a number of 
other persons with a criminal conspiracy to commit theft 
of electrical energy and with theft. He was also charged alone 
with having committed theft of electrical energy. The second 
appellant was, in addition to the first charge against him, 
separately charged with having abetted the first appellant 
in the commission of the theft of electrical energy. The 
appellants were convicted of the charges by a magistrate. 
On appeal, the High Court set aside in each case the charge of 
conspiracy but affirmed the conviction in respect of the 
theft and abetting of the respective appellants. The High 
Court held that, on the true construction of s. 239 (d), the trial 
on the whole was not vitiated by reason of misjoinder of 
persons and charges, that the proceedings involved no breach 
of the provisions of s. 239 (d), that they were not illegal or 
invalid, and that in fact the form of the charges had not 
prejudiced the accused. By s. 239 (d) of the Criminal Pro- 
cedure Code, ** The persons accused of different offences 
committed in the course of the same transaction may be 
charged and tried together.” 

Lorp Wricut, delivering the judgment of the Board, 
said that it had been taken as settled law on all sides through- 
out the proceedings that the infringement of s. 239 (d) would, 
if made out, constitute an illegality, as distinguished from an 
irregularity, so. that the convictions would require to be 
quashed. The point of difficulty which had been strenuously 
argued in this appeal related to the point of time in the 
proceedings at which the condition prescribed by the clause 
must be fulfilled. To put it more exactly: Was it enough 
if the conspiracy was to be found in the accusation, or must 
it be found in the eventual result of the trial? Was the 
relevant point of time that of the accusation, or that of the 
eventual result? The section dealt with three matters— 
accusation, charge, trial. It said nothing about verdict. 
The condition was expressed in the words, ‘* persons accused 








of different offences,” etc. It did not say * rightly accused,” 
or “‘ accused and convicted.” It was on the basis of what 
appeared on the face of the accusation that the court might 
proceed to charge and try. The accusation was necessarily 
anterior to the exercise of the discretion to charge and try. 
Those were stages subsequent to the accusation. It might 
seem paradoxical that the prosecution should have the 
advantage of joining different offences and different accused 
simply because the allegation of a conspiracy seemed to the 
magistrate to be primd facie justified, whereas at the trial the 
allegation broke down. But the charges had to be framed, 
for better or worse, at an early stage of the proceedings. 
It would be paradoxical if no one could tell till the end of the 
trial whether the trial was legal or illegal. The appeals must 
be dismissed. 

CounseL: C. H. Carden Noad and J. M. Pringle, for 
Choukhani; J. M. Pringle, for Mukherjee: G. D. Roberts, 
K.C., W. Wallach and John Megaw, for the Crown. 

Souicirors: A. J. Hunter and Co.; Hy. S. L. Polak 
and Co.; The Solicitor, India Office. 


[Reported by R. C. CALBURN, Esq.. Barrister-at-Law.] 


Court of Appeal. 
Shirvell v. Hackwood Estates Co. Ltd. 


Greer and MacKinnon, L.JJ., and Bennett, J. 
7th March, 1938. 


LANDLORD AND TENANT—LEASE OF FaRM—LAND OccuPLED 
BY Lessor ADJOINING—PARTLY DEAD TREE ON LEssoR’s 
LAND—BRANCHES OVERHANGING TENANT'S LAND—FALL 
oF BRANCH—TENANT’S SERVANT KILLED—COMPENSATION 
Paip TO Wipow—CLAIM AGAINST LANDLORD FOR INDEMNITY 
—WoRKMEN’S CompENSATION Act, 1925 (15 & 16 Geo. 5 
c. 84), s. 30. 


PJ 


Appeal from a decision of Greaves-Lord, J. 

In January, 1936, the plaintiff took a lease of a farm 
adjoining land owned and occupied by the lessors. In 
February, 1936, the defendants bought their estate, including 
the adjoining land, and the reversion expectant on the 
determination of the plaintiff's tenancy. There were on the 
estate several trees in a dying and dangerous condition, 
including a beech on the land immediately adjoining the 
farm land over which there projected a branch about 40 feet 
from the ground. This tree was dead from a height of about 
20 feet from the ground. In April and May, 1936, a tree 
expert, on the instructions of the defendants, examined the 
trees and reported on their dangerous condition. On the 
30th May, 1936, a farm labourer employed by the plaintiff 
was working near the beech when the overhanging branch 
fell and killed him. His widow having claimed compensation 
from the plaintiff under the Workmen’s Compensation Acts, 
a sum was paid into court by the plaintiff. The plaintiff 
now brought an action against the defendants claiming to be 
indemnified in respect of the compensation under the 
Workmen’s Compensation Act, 1925, s. 30. Greaves-Lord, J., 
dismissed the action. 

GreeER, L.J., dismissing the plaintiff's appeal, referred to 
Smith’s Dock Co. v. John Redhead & Sons [1912] 2 K.B. 323, 
and said that the case must be treated as if the labourer had 
not been killed, but had himself received compensation. The 
defendants were entitled to judgment because the plaintiff 
took the farm as it existed at the date of his lease without any 
right to complain of dangerous branches of overhanging 
trees, and his employees had no better right than he. His 
lordship referred to Cheater v. Cater [1918] 1 K.B. 247 ; Robbins 
v. Jones, 15 C.B. (N.s.) 221; and Cavalier v. Pope [1906] 
A.C., at p. 430, and said that, as neither the labourer nor his 
widow could have succeeded in a common law action against 
the defendants, the plaintiff having paid compensation was 
not entitled to the indemnity claimed. Cunard v. Antifyre Ltd. 
[1933] 1 K.B. 551, was not inconsistent with the cases referred 
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to. Further, on the facts, there was no reason to differ from 
the judge who held that the death was not caused by negligence 
on the part of the defendants. 


MacKinnon, L.J., and Bennett, J., agreed in dismissing 
the appeal. 
CounsEL: Murphy, K.C., and C. Henderson; Hallett, 


K.C., and Paull. 
Soticrrors: W.S. Eastburn ; L. Bingham & Co. 
[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


In re Oxfordshire County Council and Oxford City Council, 


Greer and MacKinnon, L.JJ., and Bennett, J. 
7th March, 1938. 

LocaL GOVERNMENT—BorouGH—EXTENSION OF AREA BY 
STATUTE—TRANSFER OF RATEABLE AREA FROM CouNnTy— 
Loss to County RatTepayeERS—ADJUSTMENT—LOCAL 
GOVERNMENT AcT, 1888 (51 & 52 Vict. c. 41), ss. 32, 62— 
LocaL GOVERNMENT (ADJUSTMENTS) AcT, 1913 (3 & 4 
Geo. 5, c. 19), s. 1 (1)—Locat GoverNMENT Act, 1929 
(19 Geo. 5, c. 17), ss. 30, 134—Oxrorp Extension Act, 
1928 (18 & 19 Geo. 5, c. Ixxxiv), s. 33. 


Appeal from the King’s Bench Division. 


In an arbitration between the Oxfordshire County Council 
and the Oxford City Council, the county council contended 
that an additional burden had been placed on the county 
ratepayers by reason of the inclusion under a private Act of 
Parliament, the Oxford Extension Act, 1928, in the City of 
Oxford, of certain rateable areas formerly in the county, and 
that they were entitled to compensation from the city in 
respect of road maintenance and public assistance. That 
Act came into force on the Ist April, 1929. The City of 
Oxford contended that the county council’s increased burden 
for road maintenance and public assistance as from the Ist 
April, 1930, was due, not to that Act, but to the Local 
Government Act, 1929, which came into.force on that day 
and transferred the liability for road maintenance and public 
assistance from the rural district councils and the boards of 
guardians to the county council. The arbitrator, in a con- 
sultative case, formulated for the opinion of the Divisional 
Court certain questions as to whether certain matters should 
be considered in deciding whether the county ratepayers were 
entitled to an adjustment compensating them for any increase 
in the burden of the rates resulting from the Oxford Extension 
Act. The court decided the case against the county council, 
without stating reasons. 

Greer, L.J., allowing the county council’s appeal, said 
that there had been a well-established practice of the 
Divisional Court, when there was no appeal from their 
decisions in answering questions stated in a consultative case, 
to answer those questions in the affirmative or in the negative 
without stating reasons. His lordship doubted whether this 
practice should be followed now that a right of appeal to the 
Court of Appeal had been established by law. His lordship 
referred to the Local Government Act, 1888, ss. 32, 62, the 
Local Government Act, 1894, s. 63, the Local Government 
(Adjustments) Act, 1913, s. 1, Sched., Pt. II, the Oxford 
Extension Act, 1928, Caterham Urban District Council v. 
Godstone Rural District Council [1904] A.C. 171, and Godstone 
Rural District Council v. Croydon Corporation, 96 J.P. 363, 
at p. 366. The district councils whose ratepayers for one 
year lost the advantages they would have had if their districts 
had not been transferred to the Oxford City Council, had 
accepted a sum of money in satisfaction of the amount due 
for the year in which they suffered loss (i.e., the year before 
the passing of the Local Government Act, 1929), and no 
question arose between the county council and the city 
council in respect of that year. The limit of fifteen years 
for adjustments fixed by the 1913 Act had afterwards been 
altered to twenty-one years in respect of roads. Accordingly, 





the county council’s claim was based on twenty years in 
respect of roads and fourteen years in respect of loss occasioned 
in connection with poor rates. The question was whether 
the loss to the county council could properly be called a 
consequence of the Oxford Extension Act. His lordship 
considered that it could, despite the fact that no such 
consequence to the ratepayers in the area of the county 
council would have followed but for the subsequent passing 
of the Local Government Act, 1929. If the arbitrator found 
when he came to adjust the figures that the ratepayers in the 
area of the county council had incurred a loss by having had 
their burdens increased through the taking away of some 
portion of their area where there was great rateable value 
and having left on them the upkeep of the secondary roads 
in their county and the maintenance of the poor without the 
assistance which, but for the extension, they would have 
obtained in the rateable areas taken from them, that added 
burden could rightly be said to be a consequence of the 
extension of the boundaries of the City of Oxford. Any 
other view would leave the county ratepayers without the 
relief to which they were entitled by virtue of the provisions 
of the 1913 Act and would give an advantage to the city 
ratepayers which they had received by reason of the extension. 
The county ratepayers were entitled to an adjustment made 
by the arbitrator to compensate them for the added burden 
of increased rates due to the taking from the county of a 
valuable rateable area. 

MacKinnon, L.J., agreed, and Bennett, J., dissented. 

CounsEL : Montgomery, K.C., and S. Morgan ; Sir Stafford 
Cripps, K.C., M. FitzGerald and Stewart-Brown. 

Soricrtors: Cunliffe & Airy, for F. G. Scott; Clerk to the 
Oxfordshire County Council; Sharpe, Pritchard & Co., for 
A. Holt, Town Clerk, Oxford. 

{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Dried Milk Products Ltd. v. Milk Marketing Board. 


Greer, Slesser and Clauson, L.JJ. 
24th March, 1938. 


TRADING REGULATIONS — MitK MarkKETING — ScHEME — 
REBATE — BottLED CREAM— MEANING OF “‘ TINNED 
CREAM.” 


Appeal from a decision of Goddard, J. (81 Sou. J. 924). 


The Milk Marketing Board had power to determine (a) the 
description of milk to be sold and (b) the price at, below or 
above which the person to or through the agency of whom, 
and terms on which, milk or any description or quantity 
of milk might be sold. The purchaser was required to pay 
the fixed price, but might be entitled to receive a rebate 
varying in amount according to the purpose for which the 
milk was to be used. The rebates differed according as the 
milk was to be made into (inter alia) cheese, condensed milk, 
milk powder, fresh cream, tinned cream or milk manufactured 
into other products. The company put cream into both 
tins and bottles and then placed the tins or the bottles into a 
steaming chamber in which it was sterilised. The question 
arose whether they were entitled in respect of the bottled 
cream to the rebate allowed on “tinned cream” or to that 
on milk manufactured into other products. Goddard, J., held 
that the bottled cream was “tinned cream” for purposes 
of rebate. 

Greer, L.J., allowing the Board’s appeal, said that on the 
facts ‘‘ tinned cream ”’ could not be read as meaning “‘ bottled 
cream.” If what was being dealt with was not “ milk manu- 
factured into tinned cream,” it must come under the general 
description “‘ milk manufactured into other products.” 

SiesseER and Scort, L.JJ., agreed. 

CounsEL: Croom-Johnson, K.C., 
Hubert Hull. 

Souicrtors: Ellis & Fairbairn; Reynolds, Son & Gorst. 

[Reported by Francis H. CowpszR, Esq., Barrister-at-Law.] 
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Appeals from County Courts. 


Hughes v. Reed & Co. 


Slesser and Scott, L.JJ. and Farwell, J. 
10th February, 1938. 


WoRKMEN’S CoMPENSATION—INJURY—CLAIM IN RESPECT 
oF Totrat Incapactry—ANSWER RELATING ALSO TO 
ParTIAL INCAPACITY—WHETHER BOTH ISSUES BEFORE 
Court. 


Appeal from Bristol County Court. 


A workman having been totally incapacitated as a result 
of an accident at work was paid compensation on that basis 
for a time. On the cessation of the payments he applied for 
arbitration, alleging that he was still totally incapacitated. 
The employers by their answer denied that he was “‘ wholly 
or partially incapacitated.” Deputy-Judge Wilshire held 
that he was not totally incapacitated and that no com- 
pensation should be awarded. The workman appealed 
on the ground that he had misdirected himself in failing to 
consider whether or not he was partially incapacitated. 

Sesser, L.J., said that there should be a new trial. It 
had been contended that the fact that the man pleaded that 
he was totally incapacitated precluded him from raising the 
question of partial incapacity. But the employers did not 
so treat the plea, their answer being that he was not totally 
or partially incapacitated. The whole issue of his incapacity 
was before the court. Plumb v. Raleigh Cycle Co., 21 B.W.C.C. 
378 did not apply. There was no need to amend the pleadings. 
There must be a new hearing at which both the parties might 
raise the whole of the issues. 

Scort, L.J. and Farwe t, J., agreed. 

CounsEL: McGougan ; Lyne. 

Soxicitors: Pattinson & Brewer, for Lawrence, Williams 
& Co., of Bristol; Middleton, Lewis & Clarke for James 
Inskip & Son, of Bristol. 


[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


B. J. Morgan & Co. v. Thomas. 


Slesser and Scott, L.JJ., and Farwell, J. 
16th February, 1938. 


WoRKMEN’S COMPENSATION—CERTIFICATE BY MEDICAL 
REFEREE—AMBIGUOUS—EFFECT—WORKMEN’S COMPENSA- 
TION Act, 1925 (15 & 16 Geo. 5, c. 84), s. 19. 


Appeal from Cardiff County Court. 


An award of 15s. a week compensation having been made 
in favour of an injured workman under the Workmen’s 
Compensation Acts, the question subsequently arose whether 
he had sufficiently recovered to justify diminution or termina- 
tion of the payments. A medical referee appointed under s. 19 
of the 1925 Act gave a certificate in April, 1937. His Honour 
Judge Thomas refused to diminish the payments, holding, on 
the assumption that the certificate was conclusive, that it did 
not certify that he was fit for his work, and on the assumption 
that it was ambiguous, that in effect it certified nothing. 

Stesser, L.J., dismissing the employers’ appeal, said that 
one could not find the certificate good in parts. If it was 
ambiguous it would not be right to dissect it and say one part 
was conclusive and another not. If it did not really certify 
the matters which had to be considered at all there was no 
duty on the judge to remit the matter for explanation of the 
ambiguities. He had power to send it back to the medical 
referee for explanation, but no such duty was imposed on him. 
The power to send a matter to a medical referee under s. 19 
was at the option of the parties. Ifs. 19 was employed and a 
certificate obtained, it was conclusive of the matter which it 
certified, and to that extent saved expense and trouble in 
calling evidence. If, however, the certificate did not so 
certify, the only effect was that that piece of evidence, which 
could not be challenged if it was relevant and admissible 








and intelligible, could not be used. The judge, just as he 
might have before him evidence on matters not covered by 
the certificate might have evidence before him on matters 
which the certificate purported to deal with, but failed to 
deal with. Nothing prevented the judge, if an inadequate 
and meaningless certificate were tendered, from proceeding 
asif s. 19 had not been invoked. This principle was consistent 
with Austin v. Partington Steel & Iron Co., Ltd., 21 B.W.C.C. 
1, at pp. 6, 7. 

Scort, L.J., and Farwe.t, J., agreed. 

CounsEL: Carey Evans ; Joshua Davies. 

Souicirors: Botierell & Roche, for Llewellyn & Hann, of 
Cardiff; Kinch & Richardson, for Allen Pratt & Geldard, 
of Cardiff. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 


In re Froy; Froy v. Froy. 
Simonds, J. 2nd March, 1938. 


WILL—CoNSsTRUCTION—SHARES OF TESTATOR’S CHILDREN— 
CHILD DYING WITHOUT IssuE—DIVISION AMONG ‘‘ MY 
CHILDREN THEN LIVING OR THE ISSUE OF ANY DECEASED 
CuItp ”’—SiIncGLE Worps oF SEVERANCE—WHETHER 
TENANCY IN CoMMON. 





A testator who died in 1897, by his will, directed his trustees 
to stand possessed of his residuary estate on trust to divide 
it into fourths, holding one-fourth each for his two sons H.F. 
and D.S.F. absolutely, and one-fourth each for his two 
daughters C.D. and F.D. The daughters’ shares were settled 
on them for life and afterwards to be held on the usual trusts 
for their children at twenty-one or marriage. Subject to a 
power given to each of the daughters who should die without 
issue to appoint part of the income of her share to a surviving 
husband, the share of each daughter dying without issue was 
to fall into and form part of the testator’s residuary estate and 
‘be divided among my children then living or the issue of 
any deceased child.”’ The daughter F.D. having died without 
issue in 1937, the question arose among what persons 
and in what proportions her share should be divided. 
Stmonps, J., held that it should be divided into thirds. 
One-third was to go to H.F. The other son D.S.F. having 
died and his only son D.F. having assigned his share, another 
third was to go to the assignee. The other daughter C.D. 
having died leaving four Shildren, it was held that the 
remaining third should go to them. All these children had 
attained twenty-one, but none had any issue. One of them, 
B.D., had died in 1932. The question then arose whether, 
on attaining the age of twenty-one, these children became 
entitled to a contingent reversionary interest in the share of 
F.D. as tenants in common (so that the estate of B.D. was 
entitled to a quarter of the third), or whether it vested in 
them as joint tenants (so that the share of B.D. became 
vested in his brothers). 

Stmonps, J., in giving judgment, referred to the rule of 
construction that, where there was a gift to be divided among 
a compound class consisting of children and issue of any 
child, there must be double words of severance if the tenancy 
in common was to be imported, not only into the gift to the 
children, but also into the gift to the children’s children. 
His lordship said, however, that he would follow Crossthwaite 
v. Dean, 40 L.T. 837. It had been said that that decision 
was contrary to Penny v. Clarke, 1 D.F. & J. 425, and In re 
Sibley, 5 Ch. D. 494, but those cases were before the court in 
Crossthwaite v. Dean, supra. The words of severance “‘ to be 
divided among ” could properly be construed as applying not 
only to the original shares, but also to any substitutional share. 
The gift vested in the children of C.D. as tenants in common, 
and B.D.’s estate was entitled to one-quarter of the third. 
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CounsEL: Winterbotham ; Vaisey, K.C., and G. P. Slade ; 
J. N. Gray; Harman, K.C., and T. Burgess ;  Evershed, 
K.C., and G. D. Johnstone ; A. G. Cross. 


Souicitors : Hewitt, Woollacott & Chown ; Walter, Burgis 
& Co. ; Lawrence, Graham & Co. ; Baddeley, Wardlaw & Co. 
[Reported by FRaANciIs H. COWPER, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Ward v. London County Council and Another. 
Charles, J. 14th March, 1938. 
TraFric — TRAFFIC SIGNAL — FIRE 
Rep = Ligut—Co.iis1on— 


NEGLIGENCE — Roap 
ENGINE—DISREGARD ~~ OF 
LIABILITY. 

Action for damages for personal injuries. 

The plaintiffs, a mother and father and their children, were 
passengers in a motor-car driven by the defendant, Allen, 
when, at the junction of two roads in London, a fire engine 
driven by a servant of the L.C.C. collided with the car, and 
the plaintiffs suffered injuries. At the time of the accident, 
the traffic light was against the fire engine and in favour of 
Allen. Both defendants denied negligence. As the car in 
which the plaintiffs were approached the traffic lights, they 
changed from red to green. Allen being, as his lordship held, 
entitled to believe that people would obey the red signal of 
absolute prohibition, went on. He was half-way over the 
cross-roads when a large red vehicle—he could not then see 
that it was a fire engine—swept across the front of his and 
turned it round. 

CHARLES, J., said that, if the evidence were correct, he 
considered that Allen was quit of blame. It was said that, 
because the green light was only a permission to proceed with 
due regard for the safety of other road users, Allen was in the 
wrong, because he ought to have looked all round to see that 
the road was in fact clear. In his (his lordship’s) view, what 
the phrase in the regulations with regard to the safety of other 
road users meant was simply that, 1f there were other traffic 
half-way across when the lights changed, the driver must not 
disregard its safety. It did not mean that he must act on the 
assumption that other drivers would disregard the absolute 
prohibition of the red light. The driver of the fire engine 
said that he * crept into Clerkenwell Road,” when he saw the 
car coming, as he thought, fast. Even if he (his lordship) 
believed that evidence, which he did not, it only made it worse 
for the defendant council, for the driver of the fire engine 
would have had ample time to stop. The instructions issued 
by the London County Council to drivers of fire engines and 
ambulances stated plainly that they were bound to obey 
traffic lights, and in practice little inconvenience was found to 
result. It was their duty to get to their destination as 
quickly as possible, but no emergency would justify them in 
endangering others. That was precisely what this driver 


did. Drivers of the fire engines were not in any privileged 
position. People usually drew aside when they heard the bell, 


but if they did not the driver was not entitled to run into them. 
There must be judgment for the plaintiffs against the London 
County Council, and judgment for the defendant Allen. 

CounseL: Russell Vick, K.C., and B. L. A. O'Malley, 
for the plaintiffs ; John Flowers, K.C., and D’ Arcy Edmondson, 
for the London County Council ; Norman R. Foxr-Andrews and 
W. B. Frampton for Allen. 

Souicirors : William Daybell ; J. K. Edmondson & Co. ; 
F. J. Stewart. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 





The following days and places have been fixed for holding 
the Spring Assizes, 1938 :—NORTHERN CIRCUIT.—ATKINSON, 


J., TUCKER, J.—Monday, 4th April, at Liverpool ; Tuesday, 
19th April, at 
LAWRENCE, J., 
at Leeds. 


NORTH EASTERN CIRCUIT.— 
J.—Wednesday, 27th April, 


Manchester ; 
WROTTESLEY, 








Withers (Inspector of Taxes) v. Wynyard. 
28th March, 1938. 


REVENUE—INcOME TAX—ACTRESS—APPEARANCE IN LONDON 
PLtay ror Two Montus IN MATERIAL YEAR—RESIDENCE 
In Own Fiat—FInpiInG THAT NoT RESIDENT IN UNITED 
KinGpomM—WHETHER MAINTAINABLE—INCOME Tax ACT, 
1918 (8 & 9 Geo. 5, c. 40), Sched. D. 

Appeal by the Crown from a decision of the Commissioners 
for the General Purposes of the Income Tax on an appeal 
by Miss Diana Wynyard against assessments to income tax 
made on her under Sched. D to the Income Tax Act, 1918, as 
an actress. 


Lawrence, J. 


The following, so far as material, were the facts proved or 
admitted at the hearing before the Commissioners: The 
respondent went to Hollywood in July, 1932, and acted in 
films until April, 1933. She returned to the United Kingdom 
on the 8th of that month, and stated that she came back to 
England instead of going to France or some other foreign 
country because her family lived in England and she had 
not seen them for eighteen months. During May and June, 
1933, the respondent acted in a play called “* Wild Decembers.”” 
On the 7th July, 1933, she went to France and Italy for a 
holiday, returning to the United Kingdom on_ the 
Ist September, 1933. On the 24th September she left for 
America, and remained there until July, 1934. During the 
year of assessment 1933-34, she was accordingly in the 
United Kingdom for approximately three and a half months. 
In 1931 the respondent was the tenant of a flat in Chelsea, 
which she had furnished. When she entered into a film 
contract in America in 1932, she at once made every effort to 
dispose of her tenancy, but only succeeded in sub-letting the 
flat furnished from time to time. The flat was available for 
her use when not sub-let. She lived in it during May and June, 
1933, in the interval between two sub-lettings. When she 
returned to the United Kingdom in July, 1934, the flat was 
sub-let furnished, and she did not again occupy it. It was 
subsequently disposed of. At all relevant times the respondent 
had a banking account in the United Kingdom. The Com- 
missioners found as a fact on the evidence before them that 
the respondent was not resident in the United Kingdom for 
the year 1933-34, and they discharged the assessment for 
that year except in so far as any liability to tax might arise 
in respect of earnings or profits arising in, or remittances 
made to, the United Kingdom during that year. Against 
that decision the Crown appealed. It was argued for the 
Crown/before his lordship that a finding that, in a year when 
she had pursued her avocation as an actress in England for 
two months and had for that period lived in her own flat, 
which contained her own furniture and belongings, the 
respondent was not resident in the United Kingdom, must be 
wrong in law. It was argued for the respondent that the 
Commissioners’ finding should stand, and reference was made 
to the terms of the respondent’s film contract with an American 
film corporation, which was in force during the material year, 
although, under a friendly arrangement, the corporation were 
not exercising their rights under it, those rights being, 
however, agreed to be unprejudiced by that fact. 

LAWRENCE, J., said that it was unnecessary for him to say 
whether, if he had been in the Commissioners’ position, he 
would have decided in the same way as they. In his opinion, 
there was evidence on which they might find that the respon- 
dent was not resident in this country during the year in 


question. In those circumstances the appeal would be 
dismissed. 
CounsEL: The Solicitor-General (Sir Terence O’Connor, 


K.C.), and R. P. Hills, for the Crown; Terence Donovan, for 
the respondent. 
SOLICITORS : 


Herbert. 


Solicitor of Inland Revenue; George A. 


[Reported by R. C. CaLBURN, Esq., Barrister-at-Law.)} 
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Probate, Divorce and Admiralty Division. 


Maturin (by her guardian) ». Attorney-General. 
Hodson, J. 11th March, 1938. 


Petition FoR LEGITIMATION—CHILD CoNCEIVED PENDING 
MotHeEr’s Divorce Suritr—Re-MarRIAGE AFTER DECREE 
AND BirtH To Putative FatHER—SEcoND Hussanp’s 
PRAYER FOR Custopy IN Own Suit—Cuitp PrResuMED 
IssuE oF First MarriaGE—REeEBvutTtTinG Evinence— 
DECLARATION MapE—SupreME Court or JUDICATURE 
(ConsoLipaTion) Act, 1925 (15 & 16 Geo. 5, c. 49), s. 188 
—Leeirmacy Act, 1926 (16 & 17 Geo. 5, c. 60), s. 1. 


This was a petition on behalf of a child petitioner for a 
declaration of legitimation per subsequens matrimonium, the 
main purpose of which was to found an application for custody 
of the child in question in the petition of her putative father 
for divorce, which was heard immediately following. 

Section 1 of the Legitimacy Act, 1926, is to the effect that, 
where parents of an illegitimate person marry or have married 
one another, the marriage shall, if the father of the illegitimate 
person was or is at the date of the marriage domiciled in 
England or Wales, render that person, if living, legitimate 
from the commencement of the Act, or from the date of the 
marriage, whichever last happens, but that nothing in the Act 
shall operate to legitimate a person whose father or mother 
was married to a third person when the illegitimate person was 
born. In 1924 the child’s mother married a Mr. Stone. 
In 1929 a decree nisi of dissolution of that marriage was 
pronounced, which was made absolute on 13th January, 1930. 
In her petition Mrs. Stone had not asked for the discretion of 
the court to be exercised in her favour. Ten days later 
Mrs. Stone gave birth to the present petitioner, and on 
20th March, 1930, married Mr. Maturin, who claimed to be the 
father of the child and sought custody in his own suit. On 
behalf of the Attorney-General, it was stated that this was 
the first known case of the kind to come before the courts, 
where the child had been born so soon after a dissolution of 
the mother’s marriage. It was submitted that as the birth 
was within nine months of the dissolution there was a presump- 
tion that the child was issue of the dissolved marriage : 
Halsbury’s ‘ Laws of England,” 2nd ed., Vol. II, p. 559, 
but that presumption could be rebutted by evidence. A 
child born between decree nisi and decree absolute was 
prima facie legitimate issue of the marriage about to be 
dissolved. In the present case the petition by Mrs. Stone 
(as she then was) rebutted the presumption of access. Evidence 
was given by Mr. Maturin that he was domiciled in England 
at the material time, and as to facts negativing access by 
Mr. Stone to the child petitioner’s mother. 

Hopson, J., made the declaration of legitimation as 
prayed. 

[The Court then dealt with Mr. Maturin’s petition for 
dissolution and granted him a decree nisi with custody of the 
legitimated child.] 

CounsEL: A. Richard Ellis, for the petitioner ; 
Holmes, for the Attorney-General. 

Souicirors: Ellis, Peirs & Co. ; 

[Reported by J. F. COMPTON-MILLER, Esq., 


Valentine 


The Treasury Solicitor. 
Barrister-at-Law.] 


Railway and Canal Commission. 


Consett Iron Company, Limited v. Clavering Estates 
(Durham), Limited, and Others. 


Finlay, J., Sir Francis Taylor, K.C., and Sir Francis Dunnell. 
19th January, 1938. 


CoALMINE—WAYLEAVE— PAYMENT ON UNREASONABLE TERMS 
—Facimities UNpuLy HAMPERED—NATIONAL INTEREST— 
CoMPENSATION — Mines (WorkING FACILITIES AND 
Support) Act, 1923 (13 & 14 Geo. 5, c. 20), ss. 3 (1), 4 (1) (d), 
5, 6 (1), and 9 (1) (2). 





Application by the Consett Iron Company, Limited, for 
the right of wayleave for a period of ninety-nine years from 
the Ist January, 1937, at a fixed annual rent of £10 an acre, 
over certain strips of land in the possession of the defendants 
as trustees of the will of the late Sir William Clavering. 

The applicants had previously had a tonnage wayleave 
over the land in question under a lease dated the 15th August, 
1890, which expired on the 3lst December, 1931, but in the 
terms of which they continued in possession from year to 
year until the 3lst December, 1936, when they determined 
the lease and made the present application under the Mines 
(Working Facilities and Support) Act, 1923. In their 
application they stated, inter alia, that, during the period of 
some forty-seven years during which they enjoyed the right 
to use the railway traversing the strips, they paid for that right 
at what amounted to average annual rents of £142 an acre. 
The applicants contended that, for some years past, the terms 
on which they had enjoyed the rights of wayleave over the 
Clavering strips were, having regard to the circumstances, 
unreasonable, and that it was not reasonably practicable for 
them to obtain those rights by private arrangement by reason 
of the fact that the respondents demanded terms which were 
unreasonable and that a reasonable payment for the rights 
required would be satisfied by an annual payment of £10 an 
acre for the land used. 

FINLAY, J., said that it was wrong to say that the applicants 
had a right of access. They had the right, but on terms 
which the court held to be unreasonable. They determined 
it because they regarded the terms as unreasonable, and they 
were now entitled to come to the court. Counsel for the 
respondents argued that there was no evidence that the 
applicants were unduly hampered ; that it was simply a question 
of finance. The answer was that it must be hampering 
to any business of this sort to have no security of tenure. 
The applicants must be in a position, not merely to take their 
coal away to-day, but to know that they would be able to 
take it away to-morrow. It must be hampering to them if 
they could not, except on unreasonable terms, obtain that 
security of tenure which was essential. As to national 
interest, it was important in the national interest that a 
number of people should get employment at proper wages, 
and that reasonable facilities for sending away the coal should 
exist. As to compensation, there was some discussion with 
regard to the Lands Clauses Acts, and counsel called attention 
to one or two cases under those Acts. The problem arose 
under the Act of 1923, and s. 9 (2) dealt with it. He (his 
iordship) doubted whether thére was any real analogy between 
the sum to be paid by way of compensation for a mineral 
wayleave and the sum to be paid on the compulsory purchase 
of land under the Lands Clauses Acts. Fletcher Moulton, L.J., 
in In re Lucas and Chesterfield Gas and, Water Board [1909] 
1 K.B. 16, at p. 30, made it quite clear that under the Lands 
Clauses Acts the needs of the particular person acquiring the 
land must not be regarded. If that analogy were to be 
applied here, it would seem clear that one person only would 
need this wayleave, that was, the colliery company. Nor 
was any help to be got from Inland Revenue Commissioners 

Clay [1914] 1 K.B. 339; [1914] 3 K.B. 466. Counsel 
for the respondent argued that, in arriving at value, the basis 
of calculation must be the rent or annual payments which 
had been paid, but those were the very things which had 
been held to be unreasonable. The application succeeded, 
and the applicants were entitled to the order for which they 
asked. 

CounseL: Sir Stafford Cripps, K.C., H. V. Rabagliati, 
K.C., and J. P. Ashworth, for the applicants; Sir Walter 
Monckton, K.C., and David Bowen, for the respondents. 
SOLIciTors : ‘Gregory, Rowcliffe and Co., for Cooper and 
Jackson, Newcastle-upon-Tyne ; King, Wigg and Brightman, 
for Clayton and Gibson, Newcastle-upon-Tyne. 





(Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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The Solicitors’ Law Stationery 
Society, Ltd.: Annual Report. 


The forty-ninth Annual General Meeting of the Society 
was held at 1027, Fetter Lane, on Tuesday, 29th March. 
Sir Bernard E. H. Bircham, G.C.V.O.. the Chairman of the 
Society. in the chair. 

After the Secretary had read the notice convening the 
meeting and the auditors’ report, the Chairman said : 

I have to move the adoption of the report and the accounts 
for last year. Will you take them as read; I think you 
have all had them. 

The Society experienced asad loss during the year in the death 
of Mr. F. E. F. Barham, who had been a director for seventeen 
years. His wise counsel and his experience on the Board 
is very much missed by his colleagues, and I am sure you 
will join with me in deploring his loss. We have been very 
fortunate in securing Sir Dennis Herbert to take his place, 
and I think his wide knowledge and experience as a lawyer 
and business man will be a very great help to this Society. 

Taking first the directors’ report, you will see that the 
turnover is about the same, but that the profit is lower by 
some £6,000. The reduction in profit is due in part to 
increased working expenses at the branches, to which I will 
refer later, and in part to an increase in the income tax 
payable, and to the provision we have deemed it prudent 
to make out of the profits of the year for National Defence 
Contribution. I would ask shareholders to remember that 
1936 was a record one in the Society’s history, and, having 
regard to this, the directors feel that the results for 1937 
must be regarded as satisfactory. 

Notwithstanding the reduction in profit, the directors have 
found themselves able to recommend the same dividend of 
15 per cent.. on account of which an interim dividend of 
4 per cent. was paid in October last. The dividend and 
bonuses will absorb the sum of £62,901 2s. 8d.. and out of 
the balance the directors propose, as you will see, to add 
£1,000 to the women’s pension reserve, and to carry forward 
the sum of £12,351 10s. Id. 

Turning now to the balance sheet, on the assets side you 
will see that the cash in hand is lower by £25,617. This is 
due to an exceptional item included in 1936, which was 
balanced by a corresponding figure under the heading of 
* Creditors.” The stocks and work in progress have increased 
materially, and this is due principally to our purchasing larger 
quantities of paper and other materials to secure favourable 
terms when prices were rising. The stock is valued on a 
very conservative basis and the total stands no higher than 
it did some ten years ago. 

I do not think there are any other figures which call for 
comment, except perhaps the last item, ‘‘ Payments in 
advance,”’ whichis higher by some £1,120 owing to expenditure 
on books not published before the end of the year. 

During the year two women employees retired, and the 
pensions paid to them have been deducted from the women’s 
pension reserve. 

On the credit side of the profit and loss account, you will 
see that the gross profit is much the same as last year. 

On the debit side, working expenses at departments have 
increased by £5,518. This increase is due partly to necessary 
expenditure on the maintenance and improvement of certain 
of our branches, and partly to the overhead expenses of the 
business of E. Hurst & Co., Birmingham, which was purchased 
during 1936, being included for the whole of 1937. I may 
say here that the business referred to has continued to show 
very satisfactory results. 

I have already referred to the increase of £2,950 in taxation, 
which is shown separately for the first time. We felt. that 
shareholders should have this figure clearly before them, as 
the increase accounts for nearly half of the fall in’ profit. 
The resulting net profit is, as I have mentioned, regarded 
as satisfactory by the directors. 

During the year, the working hours in the Printing Trade 
were reduced by agreement from forty-eight to forty-five per 
week, and we have, we believe, carried this into effect in our 
various works in a way that gives our employees as much 
benefit as possible from the shorter hours without interfering 
more than necessary with the efficiency of our service. 

Shareholders will be interested to hear that the directors 
have made arrangements for the opening early in May of 
stationery and law-writing departments in Manchester. 
We have, for many years, had a law printing works in that 
city, and have frequently been asked that the facilities should 
be extended to cover all our activities. I hope that solicitors 
in and around Manchester will support our new venture as 
wholeheartedly as did the profession in Birmingham when 
we opened there in 1934. 


| 
| 





I think you will agree with me that international affairs 
render any forecast at the present time most difficult and 
dangerous. I can, however, say that the current year has 
started very well. 

As you have heard, we celebrate this year the fiftieth 
anniversary of the Society’s foundation. We feel that we 
can look back with justifiable pride and satisfaction on our 
record during these fifty years, and that with your co-operation 
we can look forward to continued progress and increasing 
usefulness in the years that lie ahead. 

With regard to our staff, as usual I have nothing but good 

to speak of them. We have now enjoyed a full year’s working 
with our new manager, Mr. Holroyde, and the highest praise 
I can give him is that he worthily occupies the seat of his 
predecessor, Mr. Cahusac. 
We have lost through retirement an old friend in Mr. Oakley, 
who had represented us truly and well during about thirty- 
nine years in the Eastern Counties. Our thanks are due to 
the staff, from the highest to the lowest, who have proved 
themselves loyal and zealous servants of the Society and are 
entitled to your warmest thanks for their labours. 

I now beg to move the adoption of the report, and the 
approval of the accounts, and [ will ask Mr. Whately to second 
the resolution. 

The motion was seconded by Mr. G. L. 
carried unanimously. 

On the motion of the Chairman, seconded by Mr. Whately. 
it was unanimously resolved to pay a dividend of 15 per cent.. 
on account of which an interim dividend of 4 per cent. had 
been paid in October, and to distribute bonuses to the customers 
and staff in accordance with the articles. 

The director retiring in accordance with the articles, the 
Rt. Hon. Sir Dennis H. Herbert, K.B.E., M.P., and those 
retiring by rotation, Mr. G. L. Whately and Mr. W. Alan 
Gillett, were re-elected. 

The auditors, Messrs. Fuller, Wise, Fisher & Co., were 
re-elected for the ensuing year. 

The meeting closed with a vote of thanks to the Chairman. 


Whately and 








Parliamentary News. 
Progress of Bills. 


House of Lords. 


Adelphi Estate Bill. 
Royal Assent. 
Aldridge Urban District Council Bill. 
Read First Time. 
Blackpool Improvement Bill. 
Read First Time. 
Blind Persons Bill. 
Royal Assent. [80th March. 
Bombay, Baroda and Central India Railway Bill. 
Royal Assent. [30th March. 
Bournemouth Gas and Water Bill. 
Read Second Time. 
Cinematograph Films Bill. 
Royal Assent. 
Consolidated Fund (No. 1) Bill. 
Royal Assent. 
Cotton Industry Bill. 
Royal Assent. [80th March. 
Dogs Amendment Bill (formerly ‘* Dogs Act (1871) Amendment 
Bill ’’). 
Amendments reported. 
Dominica Bill. 
Royal Assent. 
Food and Drugs Bill. 
Read Second Time. [24th March. 
Housing (Agricultural Population) (Scotland) Bill. 
Read First Time. [30th March. 
Housing (Financial Provisions) Bill. 
Royal Assent. 
Land Tax Commissioners Bill. 
Reported, without Amendment. 

Licensing of Advertisements (Scotland) Bill. 
Read Second Time. [30th March. 
Ministry of Health Provisional Order Confirmation (Halifax) 

Bill. 
[30th March. 


Royal Assent. 


[30th March. 
[29th March. 


{29th March. 


{24th March. 
[30th March. 


[30th March. 


[29th March. 


[30th March. 


[30th March. 


{29th March. 


Ministry of Health Provisional Order (Nuneaton Extension) 
Bill. 
Royal Assent. 
National Health Insurance (Amendment) Bill. 
Royal Assent. 


[30th March. 
[30th March. 
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Oxford Corporation (Electricity) Bill. 
Read Second Time. [29th March. 
Paisley Corporation (General Powers) Order Confirmation Bill. 
Royal Assent. [30th March. 

Population (Statistics) Bill. 
Royal Assent. 

Royal Sheffield Infirmary and Hospital Bill. 
Read Third Time. 

Superannuation (Various Services) Bill. 
Royal Assent. 

Surrey County Council Bill. 
Read First Time. 

Tatton Estate Bill. 
Read Second Time. 

West Surrey Water Bill. 
Read Third Time. 


[30th March. 
[29th March. 
[380th March. 
[29th March. 
[24th March. 


[380th March. 


House of Commons. 


Aldridge Urban District Council Bill. 
Read Third Time. 
Army and Air Force (Annual) Bill. 
Read Second Time. 
Blackpool Improvement Bill. 
Read Third Time. 
Coal Bill. 
Amendments considered. 
Contraceptives (Regulation) Bill. 
Read First Time. 
Criminal Procedure (Scotland) Bill. 
Read Second Time. [29th 
Housing (Agricultural Population) (Scotland) Bill. 
Read Third Time. [29th 
Housing (Rural Workers) Amendment Bill. 
Read First Time. 
Lee Conservancy Bill. 
Read Second Time. 
Local Government (Hours of Poll) Bill. 
Read First Time. 
Middlesex Hospital Bill. 
Reported, with Amendments. [28th 
Rickmansworth and Uxbridge Valley Water Bill. 
Read Second Time. [28th 
Royal Sheffield Infirmary and Hospital Bill. 
Read First Time. 
Scottish Land Court Bill. 
Read Second Time. 
West Surrey Water Bill. 
Read First Time. 


[29th March. 


[28th March. 
{25th March. 
[30th March. 
[80th March. 
March. 
March. 
{29th March. 
[28th March. 
(80th March. 
March. 
March. 
[29th March. 
[29th March. 


[80th March. 


Questions to Ministers. 


TITHE REDEMPTION ANNUITIES. 

Brigadier-General MAKINS asked the Financial Secretary 
to the Treasury what is the reason for the delay in commencing 
the work of apportionment in the near future ; who are the 
personnel undertaking this work ; whether they are operating 
on any particular system in regard to any particular counties ; 
and whether, to remove public dissatisfaction, he _ will 
endeavour to arrange that greater activity is shown by the 
authorities concerned ? 

Lieut.-Colonel CotvILLE: There has been no avoidable 
delay in commencing the work of apportionment of tithe 
redemption annuities charged in respect of land in the 
ownership of two or more owners. As stated in my reply to 
the hon. and gallant Member for East Grinstead (Colonel 
Clarke) on 10th December last, the total number of such 
annuities is very large and much preliminary investigation 
has been necessary before a commencement could be made 
with apportionment. This preliminary investigation, notwith- 
standing the heavy burden on the Tithe Redemption Com- 
mission in connection with compensation to tithe owners and 
the collection of annuities, has now been very largely accom- 
plished and it is intended to commence the apportionment 
work in a few weeks’ time. Preference will be given to the 
most urgent cases wherever they may be situated. 

The Tithe Redemption Commission are responsible under 
the Tithe Act, 1936, for this work. The staff of the Commission 
as well as the 120 firms who act as collectors in all parts of the 
country, will be augmented from time to time as may be found 
necessary. In the meantime, as stated in my answer to the 
hon. and gallant Member for East Grinstead on Ist February 
last, arrangements have been made by the Commission, 


wherever there is evidence of agreement between the land- | 
owners concerned as to the proportions in which an annuity | 


should be collected, to collect on that basis pending formal 
&pportionment. [28th March. 





Societies. 
The Law Society’s School of Law. 


The annual reception for past and present students was 
held at The Law Society’s House on the 24th March. 

Mr. D. L. BATESON introduced the Lord Chancellor, 
commenting on the good fortune of the gathering in having 
him present despite his elevation to such high office since the 
date of the invitation. Only once before had a Lord Chancellor 
attended the reception; ten or twelve years ago Lord Cave 
had addressed the students. 

LorpD MAvuUGHAM described his visit to the chambers of a 
Lincoln’s Inn barrister, when he was still a Cambridge student, 
to secure a signature for admission to the Inn. The barrister 
had looked at him with much disapproval and had said, 
‘* Young man, I must tell you this before you proceed any 
further ; if I had a son, I would sooner see him dead than 
going to the Bar.’’ Lord Maugham said that he had often 
had occasion in the early days to think that the barrister 
was probably right and that he ought to have taken his 
advice and died. He wanted to impress on any student who 
might be feeling despondent that at the Bar and as a solicitor 
there was never any need to despair if you knew your job 
and worked steadily at it. He recalled also that when he 
had come down from Cambridge and first tackled law books 
on real property, personal property, tort and contract, he 
had been absolutely appalled at what he read. It had seemed 
to him the most illogical, disjointed, foolish and ridiculous 
system that the mind of man had ever devised. If the law 
were to be personified, it must be conceived, admittedly, 
as a very noble, upright figure, but clad in garments of a most 
deplorable character. It would show chain armour dating 
from the time of King John, a little plate armour from the 
time of one of the Edwards, some old garments going back 
to the reign of Henry VIII, a little patch of mending from the 
time of the Stuarts and odd additions of later date. The 
whole thing was not even properly gathered together, and the 
figure was one which would inspire great surprise in any 
beholder. Things were not very much better now then 
when he had been a member of the Bar, although he had 
been engaged yesterday in trying to pilot through the House 
of Lords a Bill which repealed two words in Magna Carta. 
The words were ‘‘ outlawed or,’’ and one noble Lord had 
drawn special attention to them and required an explanation, 
possibly because he was indignant at the thought that the 
present Lord Chancellor could not be outlawed. The words 
were in the schedule because outlawry was abolished by 
certain sections of the Bill. That was not the only odd 
thing in this Administration of Justice (Miscellaneous 
Provisions) Bill. All sorts of most interesting things were 
being abolished by it, for instance, the prerogative writs of 
mandamus, prohibition and certiorari, and the proceedings 
on quo warranto. The object of his remarks in connection 
with these strange relics of ancient law which still pervaded 
our system was to reinforce the advice given to students 
by Lord Macmillan two years before. when he urged them 
to be interested in the history and science of their subject. 

Everybody knew that lawyers were the objects of quips 
and gibes from ignorantlaymen. He was absolutely convinced 
that there was no reason whatever why the lawyer should 
ever doubt that he was a member of a great and honourable 
profession. He had no doubt at all that the lawyer who 
did his duty properly and had a true regard for the interest 
of his client was acting as the custodian of civilisation. It 
was idle to suppose that there was any profession in the land 
which could claim any precedence or any greater respect 
than the legal profession. 

Dr. G. R. Y. RADCLIFFE, Principal of The Law Society, 
said it was a matter of special congratulation to the assembly 
that it should be the first gathering of lawyers to welcome 
the new Lord Chancellor. He was quite sure that the growth 
of law depended very largely on the will of the Lord Chancellor 
of the day, and he was sure that lawyers could now look 
forward to seeing many things done which they had long 
wanted to see done. 

Among those who accepted invitations 
Maugham, Lady Welsford, Mr. R. A. Gordon, K.C., and 
Mrs. Gordon, Mr. W. C. Cleveland-Stevens, K.C., and 
Mrs. Cleveland-Stevens, Mr. E. E. and Miss Bird, Mr. T. H. 
Bischoff, Mr. and Mrs. H. R. Blaker, Prof. and Mrs. Denis 
Browne, Prof. R. 8S. T. Chorley, Mr. and Mrs. W. A. Coleman, 
Mr. Norman Croom-Johnson, Mr. and Mrs. Erie Davies, 
Mr. A. G. Davis, Dr. and Mrs. E. G. M. Fletcher, Mr. and 


were: Lady 


| Mrs. R. R. Formoy, Mr. and Mrs. Douglas Garrett, Prof. A. L. 


Goodhart, Mr. and Mrs. E. S. Herbert, Mr. Randle Holme, 
Mr. and Mrs. F. H. Jessop, Prof. and Mrs. H. F. Holowicz, 
Prof. and Mrs. G. W. Keeton, Mr. T. G. Lund, Commander 


and Mrs. K. B. Millar, Mr. and Mrs. A. C. Morgan, Mr. and 
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Mrs. G. D. Muggeridge, Dr. F. G. Neave, Mr. and Mrs. Charles 
Norton, Dr. D. T. Oliver, Mr. F. A. Padmore, Mr. R. Pilkington, 
Prof. Harold Potter, Dr. and Mrs. H. R. Pyke, Mr. and Mrs. 
Sidney Redfern, Mr. R. P. Fraser Roberts, Mr. and Mrs. H. E. 
Salt, Mr. C. S. Squires, Mr. G. E. Tunnicliffe, Mr. B. A. 
Wortley and Mr. and Mrs. I. D. Yeaman. 


United Law Clerks’ Society. 


Mr. Justice FINLAY took the chair at the 106th anniversary 
festival of this society, held at the Connaught Rooms, on the 
21st March. 

The CHAIRMAN, proposing the health of the _ society, 
recalled the fact that his father had taken the chair at the 
festival dinner in 1904. He was proud to think that he was 
at least the fourth son who had succeeded the father in that 
position. Sir Frederick Thesiger, afterwards Lord Chancellor 
Chelmsford, had taken the chair in 1848, and his son Alfred 
in 1878. The first of three Mr. Justice Coleridges had 
presided in 1853, and his son, Sir John Coleridge, then 
Attorney-General, in 1872, and again, when Lord Chief Justice 
in 1890. The third father and son had been the first Romer, J., 
in 1891, and his even more distinguished son in 1927. This 
showed the great interest which legal families took in the 
fortunes of the society. Founded in 1832, in a sterner age, 
the society was still flourishing along the very lines laid down 
by its founders. He himself believed in the old and unfashion- 
able virtues of self-reliance and self-help. During the last 
year there had been a most gratifying development. The 
number of members had very materially increased, and 
everything pointed to a continuance of that steady develop- 
ment. He felt most strongly that every clerk ought to be 
encouraged to join a society which had done so much in the 
past, and would undoubtedly do even more in the future, for 
his profession. 

Speaking of the vital connection between barristers and 
their clerks, he said that many people must have noticed how 
odd was the profession of the Bar in that A, a person of 
moderate capacity, made a brilliant success, while B, who was 
undoubtedly brilliant, did nothing in particular. He thought 
the answer to that problem would be solved if it were possible 
to see the clerks of A and B. In the solicitors’ branch also an 
immense part was played by clerks. In the Legal Profession 
all members were united by the strongest of bonds. Sir Walter 
Scott had said of the Scottish people that it was characteristic 
of them that they met, communicated with, and to the 
extent of their power assisted each other whenever they could. 
This observation might rightly and fitly be applied to the 
Legal Profession. All its members, from the humblest and 
youngest in chambers or office up to those exalted persons 
who breathed an ampler ether and diviner air in the House 
of Lords, felt united by an invisible bond. All were forwarding 
the administration of justice and all were proud of their 
profession. 

Mr. JOHN SMEATON, hon. treasurer, replying to the toast, 
expressed some embarrassment in that he had never previously 
had occasion to address remarks to members of Bench and Bar 
except in the privacy of chambers, where he could say what he 
thought, knowing that no attention would be paid to it and 
that it would not be taken down in writing and used in 
evidence against him afterwards. He deplored the resignation 
of Mr. H. Stapley, who had served on the committee of the 
society for twenty-five years and had earned the esteem of all 
with whom he had come into contact. The society, in its 
105 years’ of existence, had had only three treasurers before 
himself. The first had held the office for more than fifty years 
before being in a position to retire ; the second had served for 
thirty-seven years, and Mr. Stapley for seventeen years. It 
was a matter for speculation how long he himself would serve 
before being in a position to retire. He referred those who 
wanted facts and figures to the secretary, mentioning only 
that during the past year the society had distributed more 
than £8,000 in superannuation benefits, £12,000 in sickness 
and medical benefits, and £500 in benevolent grants. 

LorD READING proposed The health of the Legal 
Profession, coupled with the name of Mr. Raymond Evershed, 
K.C. He said that why Mr. Evershed’s health should be a 
matter of such special solicitude to that company passed his 
comprehension. He would have thought, from a_ very 
perfunctory study of the Chancery Division Reports, that there 
were a number of people in the precincts of Lincoln’s Inn who 
might not be unduly grieved if Mr. Evershed were temporarily 
laid aside by some non-fatal but silence-compelling disease, 
such as mumps. That might at least enable the work of the 
Division to be distributed more equitably. He confessed to 
having been taken aback when asked to propose this toast, 
as he had always cherished the delusion that he was himself 
a member of the Legal Profession. He had wondered, 





indeed, whether he had been disbarred, and his fellow- 
Benchers, out of a nice sense of delicacy, had refrained from 
breaking the news to him. However, it had occurred to him 
that the explanation was that the society followed the very 
wise principle that bouquets should be home-grown, and set 
its face rigidly against admitting a possibly carping stranger 
into a peculiarly domestic matter of this kind. Who had a 
greater interest in the health of the Legal Profession than the 
clerks ? Their predominant care was to see that their own 
particular fee-producing machine was kept in perfect running 
order. Accepting no responsibility for the other branch, he 
was certain that it was entirely due to the clerks that members 
of the Bar were so moral and sober a company of men. If any 
barrister did for one moment think of having a night out, if 
he decided just for once to forsake charter-parties for bottle- 
parties and trusts for trust houses, he might reasonably hope 
to be able to hoodwink or—at a price—to placate his wife, 
but never his clerk. He would know that when he appeared 
next morning in chambers with his face sicklied o’er with the 
pale cast of port, his clerk would give him one look which 
would say, far more eloquently than any words, “ If we 
cannot drink our wine like a gentleman, we had better stick 
to milk-shakes in the future.” 

Since the society held that money spent in keeping barristers 
and solicitors in good health was money well spent, he would 
suggest that out of its vast accumulated reserves it might 
allot money for two of three simple precautions. The first 
was to provide a tunnel between the Temple and the Law 
Courts. Its use should be forbidden to judges and to members 
of the Bar certified by the Evening Standard as earning more 
than £20,000 a year: it was necessary to ‘‘ bump off” a few 
at the top. In the second place, the society might institute 
a cushion fund. He knew of no other profession in which: 
middle-aged gentlemen, ill-protected by nature, were forced 
for five hours a day to base their conclusions on unpadded and 
unyielding oak. If then there were some surplus left, the 
society might pull down and rebuild the Law Courts. He 
understood that St. Pancras Station was one of the rejected 
architectural designs for the Law Courts, and he had often 
wondered if the Law Courts were not one of the rejected 
designs for St. Pancras Station. They were essentially 
buildings to arrive at or depart from, but not to remain in, 
unless one was prepared for alternate attacks of frostbite and 
heatstroke. He trusted that the few tentative suggestions 
he had been able to make might in some small degree con- 
tribute to the ambition of all: the promotion of the longevity 
of the Bar, so that, despite advancing age, its members might 
be able to maintain their clerks in the state to which they had 
been accustomed. 

Mr. RAYMOND EVERSHED, K.C., assuring Lord Reading 
that he already had had mumps, said that no one who was 
entrusted for the first time with the duty of replying to this 
toast could fail to have in mind the fact that for centuries 
the Legal Profession had been the butt of poets, playwrights 
and literary men in general. Samuel Johnson had remarked, 
‘*T am loath to speak ill of any man if I do not know that 
he deserves it, but I am afraid so-and-so is an attorney.” 
He had obviously been addressing his mind, not to bench, 
bar or clerks, but to that substratum of the Profession, 
well-dressed representatives of which might be observed 
seated in the front row of the court. He himself had once 
found in Rome an ash-tray bearing an inscription which 
might be roughly translated 

‘** Better the mouse in the jaws of the cat 
Than the client who stands on the barrister’s mat.”’ 

A Latin hymn sung during the annual procession in 
Brittany in honour of the law’s patron saint, contained a 
couplet which might be rendered :— 

‘** An advocate and not a thief, 

Tis scarcely worthy of belief.”’ 
It was worth enquiring into the source of this strange derision. 
The Profession was regarded by some as a profession of 
parasites ; others viewed with detestation its members’ horrible 
detachment from the disputes which they argued. Yet 
this detachment was one of its most valuable attributes. 
It was possible to-day to see the formation of societies in 
which the Profession had become nothing more than a piece 
of police mechanics. No one could fail to be horrified 
that the administration of justice should be brought so low. 
The liberty of the subject did depend, in the last resort, on 
the administration of justice, and the legal Profession in 
England was, in a sense, the custodian of civilisation. 

Mr. C. E. MACKLIN, chairman of the stewards, proposed 
the health of the guests, especially welcoming the ladies 
accompanying them. He said that Mr. Stapley, on his 
retirement, had presented a chain of office which was being 
worn for the first time that night by Mr. H. W. Airey, 
ae of committee, The appeal had brought in about 
£700. 
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Miss HANNAH Cross, in reply, said that she thought the 
ladies were best qualified to answer this toast in that they 
appreciated most of all what it meant to be a host and to 
come with unhaggard face to such a festival dinner after all 
the preparations it entailed. 

LorD WRIGHT proposed the health of the chairman, 
recalling their long association since they had lived on the 
same staircase in Trinity College, Cambridge. The Chairman’s 
father and the Chairman were largely responsible for his 
having taken the rash and misguided step of entering the 
Legal Profession. It was a great thing for any lawyer to 
have had the sympathy, encouragement and stimulation of 
such a distinguished man as Lord Finlay’s father. 

LorpD FINLAY briefly replied. 

Among those present were Lady Finlay, Mr. Justice 
Atkinson, Lady Atkinson, Mr. Justice Bucknill, Mr. Justice 
du Pareq. Mr. Justice Macnaghten, K.B.E., Sir Alfred Baker, 
Sir Reginald Poole, K.C.V.O., Mr. Kenneth Carpmael, K.C., 
Mr. Thomas Carthew, K.C., Mr. James D. Cassels, K.C., 
Mr. Hector Hughes, K.C., and Miss Isolde Hughes, Mr. Arthur 
Morley, K.C., Mr. Raymond Needham, K.C., Sir Joshua 
Scholefield, K.C., Mr. J. Millard Tucker, K.C., Mr. J. P. 
Ashworth, Colonel A. D. Bayliffe, C.M.G., Mr. Harold Bevir, 
Mr. Kenneth Brown, M.B.E., Mr. D. F. Brundit, Mr. John 
Brunyate, Mr. H. N. Beecher Bryant, Mr. H. C. Clifford- 
Turner, Mr. J. A. Emlyn Davies, Mr. J. Edward H. Dykes, 
Mr. J. Galway Foster, Mr. W. D. Furniss, Mr. J. C. B. Gamlen, 
Mr. R. J. T. Gibson, Mr. Louis Gluckstein, M.P., Mr. J. 
Theodore Goddard, Mr. Alban Gordan, Mr. Frederick 
Grant, Mr. F. M. Guedalla, Mr. William Harrison, Master 
W. F. S. Hawkins, Mr. R. P. Hills, Master Leonard C. 
Holloway, Mr. J. Jamieson, F.J.A., Mr. K. E. B. Kemp, 
Mr. S. Parnell Kerr, Mr. J. Trevelyan Louch, Mr. H. C. 
Marks, Mr. John Maude, Mr. Kenneth Mossman, Mr. H. 
Salter Nichols, Mr. and Mrs. Roy M. Pembridge, Mr. James 
Penerdgi, Mr. Hugh Pettitt, Mr. Harry B. Piper, Mr. Godfrey 
Prior, Mrs. Roe, Mr. Gerald Russell, Mr. G. Gerard Shiel, M.A., 
Mr. C. Stephenson Squires, LL.M., Mr. R. C. Vaughan, 
Mr. W. F. Waite, Mr. Geoffrey B. Williams, Dr. and Mrs. A. F. 
Whyte. 


The Solicitors’ Clerks’ Pension Fund. 


The eighth annual meeting of this fund was held on Thurs- 
day, 24th March, in the Court Room of The Law Society, 
Carey Street, London, Mr. Bernard H. Drake, C.B.E., 
presiding. 

The Chairman in his opening remarks referred to his 
election as Chairman of the Committee of Management in 
succession to the late Sir Roger Gregory, the first Chairman 
of the fund. Sir Roger, he said, was a great solicitor, and 
he was a great friend to all solicitors and of everyone connected 
with solicitors. He was President of The Law Society when 
this fund was inaugurated, and no doubt it was largely 
due to his enthusiastic support that the fund started as 
well as it did. He was greatly missed, not only by his 
innumerable friends, but by all the funds in aid of solicitors 
and their clerks with which he was connected. 

Turning to the report, Mr. Drake said that the membership 
of the fund at the end of 1937 was 881. Since the end of 
1937 the membership had grown up very rapidly, and it 
now stood. after accounting for withdrawals, at the figure 
of 996. ‘* We wish it had been 1,000 by now,’ he continued, 
“but 996 is near enough. But you must not imagine that your 
committee of management is satisfied with that figure. We 
anticipate that this fund will be a very big fund in the 
future. I would ask those of you who are here to-night to 
mention the fund to those of your friends who are members 
of firms who are not members of the fund. Speaking for 
myself, hardly ever does a solicitor get into my office without 
being subjected to some conversation on behalf of the fund, 
and one knows that very often that bears fruit. I can see 
some of you are definitely supporters of the fund. But the 
essence of the fund in its infancy is propaganda, and the 
more often you mention the fund, the more members you 
will get.”’ 

With regard to the accounts, they would notice that 
contributions in the year under review amounted to £16,461, 
against £14,620 for the previous year. The dividends and 
interest amounted to £3,493, as against £2,895 for the previous 
year. Both the contributions and the dividends were thus 
increasing rapidly. 

On the balance sheet they would see that the total fund 
how amounted to £97,543 12s. 2d., made up as was shown 
in the schedule of investments. That compared with the 
figure for 1936, which was £78,706. The management 
account, which started at the inauguration of the fund with 
&@ guaranteed overdraft at the bank, was now so prosperous 








that the bank overdraft had been wiped out, and the account 
showed a credit balance of £511 7s. 11d. 

The report and accounts were adopted, and other business 
transacted. The offices of the fund are at 2, Stone Buildings, 
Lincoln’s Inn, London, W.C.2. 


- Liverpool Law Clerks’ Society. 

The annual meeting of the Liverpool Law Clerks’ Society 
was held on Tuesday, 29th March, when the committee 
submitted the thirty-fifth annual report of the Society for the 
year ending 28th February, 1938. The report shows that 
the membership is now 187. 

The deaths occurred during the past year of Mr. Richard H. 
Phillips and Mr. Thomas Pendleton, old and valued members. 

In accordance with the practice of previous years, at the 
last annual general meeting, Mr. A. E. Frankland, the then 
President of the Incorporated Law Society of Liverpool, was 
elected President of this Society for the ensuing year in 
succession to Mr. J. W. Cocks. 

The Hon. Treasurer’s statement of accounts shows a balance 
in hand of £86 2s. 10d. in general fund and £120 15s. 6d. in 
the benevolent fund. 

The Society’s educational programme was a marked success, 
and the support given by the members was very encouraging. 
The course of ten lectures by Professor F. Raleigh Batt, on 
‘* Landlord and Tenant,’’ proved a most popular course. 
Mr. J. S. Watson kindly consented to lecture to the Society 
on two evenings on ‘ An Action in the High Court.” 
Unfortunately, Mr. Watson was indisposed on the second 
evening but Mr. Glyn Burrell most ably deputised and delivered 
the second lecture. The four lectures by Mr. Allister Hamilton 
on ‘‘ Divorce,” including recent amendments of the law, also 
attracted a large attendance. 

The committee has had under consideration for some time 
the important question of a scheme of pensions for the Law 
Clerks of Liverpool and District. After thoroughly investigat- 
ing several schemes, including the Solicitors’ Clerks Pension 
Fund, the President was approached with a view to obtaining 
the interest of the profession through the medium of the 
Incorporated Law Society of Liverpool. The President 
considered the matter and though sympathetically inclined 
was unable to do more than incorporate into his Presidential 
address to the Law Society a reference to the subject. The 
Society is, however, thankful to the President for this short 
step in furtherance of a proposition which it is hoped in the 
future will receive further consideration. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to @pprove the appointment of 
The Hon. Cyrint AsQuitH, K.C., to be a Justice of the High 


Court of Justice, King’s Bench Division, in the place of 
Mr. Justice Porter. Mr. Asquith was called to the Bar by 
the Inner Temple in 1920, and took silk in 1936. 


An official announcement in the London Gazette of the 
appointment of StR SAMUEL LOWRY PORTER to be a Lord of 
Appeal in Ordinary, states that the King has been pleased 
to grant to him the dignity of a Baron for life by the style and 
title of BARON PorRTER of Longfield in the County of Tyrone. 

Mr. GERALD G. CANEY, solicitor, a member of the firm of 
Messrs. E. C. Kilsby & Son, of College Hill, E.C., has been 
elected a@ member of the Common Council for the Ward of 
Vintry to fill the vacancy created by the resignation of 
Mr. R. H. Wilkinson. Mr. Caney was admitted a solicitor 
jn 1925. 

Mr. ALFRED Dops, solicitor, a member of the firm of 
Messrs. Smith, Rundell, Dods & Bockett, of John Street, 
Bedford Row, W.C.1, has been appointed London Deputy 
for the Under-Sheriff of Glamorgan, and Mr. ARTHUR BOCKETT, 
solicitor, a member of the same firm, has been appointed 
London Deputy for the Under-Sheriff of Carmarthen. 
Mr. Dods was admitted a solicitor in 1896, and Mr. Bockett 
in 1906. 

Mr. J. CLARENCE HOWELL, solicitor, of Stourbridge, has 
been appointed Assistant Solicitor at Southport, as from 
7th March. Mr. Howell was admitted a solicitor in 1935. 

Mr. WILLIAM TREVOR BEYNON, solicitor, a member of the 
firm of Messrs. W. D. Thomas & Co., of Porth, has been 
appointed legal assistant to the Board of Trade, London. 
Mr. Beynon was admitted a solicitor in 1936. 
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Professional Announcements. 
(2s. per line.) 

Messrs. COWARD, CHANCE & Co., 30 Mincing Lane, E.C.3, 
announce that as from the 3lst March, 1938, they are taking 
into partnership Mr. Lovis PENDYRYS TYLOR, who has 
occupied a responsible position with them for some years. 

Messrs. FRESHFIELDS, LEESE & MuNnnNs, 31 Old Jewry, 
E.C.2, announce that Mr. DAvip LINTON POLLOCK, who has 
been associated with them for some time past, has been 
admitted a partner in the firm. 


Notes. 
At the East Riding of Yorkshire Quarter Sessions at 
Beverley, last week, Lord Halifax was re-elected chairman. 


Sir Reginald Mitchel] Banks, K.C., Judge of County Courts 
on Circuit 16, and Mr. Thomas D. Fenby were elected deputy 
chairmen. 

As from the Ist April, the offices of the National Fitness 
Council will be transferred to No. 1, Queen Anne’s Gate 
Buildings, Dartmouth Street, London, S.W.1. The telephone 
number will be Whitehall 9060 and the telegraphic address 
will be Natfitness Parl. London. 


At the annual meeting of the Legal and General Assurance 
Society Limited, to be held on the 12th April next, the 
Directors will recommend payment of a final dividend for 
the year 1937 at the rate of 1s. 3d. per share, free of income tax, 
and a bonus at the rate of 3d. per share, free of income tax, 
both payable on the Ist July, 1938. 

Mr. Bertrand Watson was sworn in as a Metropolitan 
magistrate last week, before a Divisional Court of the 
King’s Bench Division, consisting of the Lord Chief Justice, 
Mr. Justice Humphreys, and Mr. Justice du Pareq. Mr. 
Watson was appointed a Metropolitan stipendiary magistrate 
in 1928 and sat at North London and Clerkenwell Police 
Courts, but he retired in 1936 owing to ill-health. His 
re-appointment is to fill the vacancy caused by the recent 
death of Mr. F. T. aetaiacticeai -Ward, K.C. 


DIVORCE AND ADMIRALTY DIVISION. 
(DIVORCE.) 
PRACTICE NOTE. 

When ancillary relief is applied for on behalf of a party 
who is a patient in any Mental Hospital or Institution which 
is rate-aided, it shall be the duty of the person making such 
application to give as soon as possible to the Public Authority 
concerned notice of the application and of the date and time 
of the hearing of the same in order that a representative 
of the Public Authority may attend such hearing and give 
such information as the Registrar may require. 

H. F. 0. NORBURY, 
Senior Registrar. 


PROBATE, 


29th March, 1938. 





insert amare, 


Supreme Court of Judicature. 
Rota oF REGISTRARS IN ATTENDANCE ON 


Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June. 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 7th April 1938. 





“Middle Flat ¢ Approxi- 
Div. Price Interest [mate Yield 
Months. 30 Mar. “Yitiq | with 
1938. jredemption 
| 
ENGLISH GOVERNMENT wena, | £ d.|£ s.d. 
Consols 4% 1957 or after . FA 108} | 3 13 71/3 7 4 
Consols 24%, es JAJO, 73/3 8 0) — 
War Loan 34%, 1952 or after JD 1013 |}3 9 2/3 711 
Funding 4% Loan 1960-90 ... MN 1103xd| 3 12 3/3 6 0 
Funding 3% Loan 1959-69 ... AO 953 | 3 2 8 | 3.4 4 
Funding 23°, Loan 1952-57 ... JD) 954 |217 7|}3 1 8 
Funding 24% Loan 1956-61 ... .. AO 88$;216 6|3 4 4 
Victory 4% Loan Av. life 22 years... MS 109 | 313 5/3 8 3 
Conversion 5% Loan 1944-64 MN 1123xd 4 8 8/2 9 5 
Conversion 44% Loan 1940-44 JJ) WW5$) 4 5 1/2 5 7 
Conversion 339%, Loan 1961 or after AO; 1003} | 3 910|)3 9 8 
Conversion 30, ‘Loan 1948-53 MS 100 219 6/218 2 
Conversion 24% Loan 1944-49 . AO! 974/211 3/215 3 
Local Loans 3% Stock 1912 or after JAJO) 864 /3 9 4) — 
Bank Stock _... a .. AO 333xd)3 12 0); — 
Guaranteed 23% Stock (Irish Land | 
Act) 1933 or after ... ans bie JJ; 7831310 1 _— 
Gnaranveed 3% Stock (Irish Land 
Acts) 1939 or after ... roa ne JJ 854/310 2); — 
India 44% 1950-55 .. MN 112 |4 0 4/3 5 6 
India 34% 1931 or after .. JAJO| 904 | 317 4 _ 
India 3% 1948 or after .. JAJO| 77 | 317 11 —_ 
Sudan 44% 1939-73 Av. life 27 years FA) 1093 |} 4 2 2/;318 5 
Sudan 4% 1974 Red. in part after 1950 MN 108$ 313 9/3 310 
Tanganyika 4% Guaranteed 1951-71 FA 1074 314 5/3 5 8 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 105 | 4 5 9|219 1 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 92 |214 4/3 1 9 
COLONIAL SECURITIES | 
Australia (Commonw’th) 4% 1955-70 JJ) 105 16 12 
Australia (Commonw’th) 3% 1955-58 AO, 88 8 16 1 
*Canada 4% 1953-58 : ... MS; 108 14 6 
*Natal 3% 1929-49 ... = JJ} 100 0 : 
1 


New South Wales 34% 19: 30. 50 56 JJ) 97 
New Zealand 3% 1945 ms .. AO) 95 


ee 
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Nigeria 4% 1963. a ees .. AO 107 14 1l 
Queensland 34% 1950-70 _... sau JJ| 97 12 13 
*South Africa 34% 1953-73 ... .. JD) 103 8 41 
Victoria 33% 1929-49 bk .. AO 96 121 19 
CORPORATION STOCKS 

Birmingham 3% 1947 or after nee JJ) 863 9 

Croydon 3% 1940-60 . .. AO) 96 2 2 
*Essex County 34% 1952-72 .. JID) 103 8 

Leeds 3% 1927 or after JJ 86 9 


Livetpool 34% Redeemable by agree- 

ment with holders or by purchase... JAJO 
London County 24% Consolidated 

Stock after 1920 at ‘option of Corp. MJSD 71 
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| mo | 
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Group IT. 
EMERGENCY APPEAL Court Mr. JusTICcE Mr. JUSTICE 
Rota. No. 1. CLAUSON. LUXMOORE. 
Witness. Witness. 
Darter. Part IT. Part I. 
Mr. Mr. Mr. Mr. 
April 4 Andrews Blaker * Andrews *Hicks Beach 
me 5 Jones More * Jones * Andrews 
a 6 Ritchie Hicks Beach *Ritchie * Jones 
as 7 Blaker Andrews *Blaker Ritchie 
Pe 8 More Jones *More Blaker 
ae 9 Hicks Beach Ritchie Hicks Beach More 
Grovr II. Group I. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
FARWELL. BENNETT. CROSSMAN. Srmonps. 
Non- Witness. Witness. Witness. Non- Witness. 
DatTE Part I. Part II. 
Mr. Mr. Mr. Mr. 
April 4 Jones *Ritchie Blaker More 
s 5 Ritchie *Blaker More Hicks Beach 
eo 6 ~=Blaker *More Hicks Beach Andrews 
ss 7 More *Hicks Beach Andrews Jones 
= 8 Hicks Beach *Andrews Jones Ritchie 
9 Andrews Jones Ritchie Blaker 


"* The Registrar will be in Chambers on these days, and also on the 
days when the Court is not sitting. 
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London County 3% Consolidated 

Stock after 1920 at “option of Corp. MJSD| 85 | 7 -- 
Manchester 3% 1941 or after .. FA 86 99; — 
Metropolitan Consd. 24% 1920-49 ... MJSD) 96} 11 10 | 217 6 
Metropolitan Water Board 3% “A” 

1963-2003... AO 86 | 9 9/311 0 

Do. do. 3% “ B” 1934-2003 MS| 87 9 0;310 2 

Do. do. 307 “ E” 1953-73 bi JJ 96 2 6/3 310 
*Middlesex County Council 4% 1952-72 MN) 108 | 314 1/3 6 2 
* Do. do. 44% 1950-70 . MN) 112 |4 04/3 601 
Nottingham 3% Irredeemable MN, 8 |310 7 _ 
Sheffield Corp. 34% 1968 JJ) 102 |3 8 8/3 710 
ENGLISH RAILWAY DEBENTURE AND 

PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture JJ 108 1314 1); — 
Gt. Western Rly. 44% Debenture ... JJ 1164 |} 317 3) — 
Gt. Western Rly. 5% Debenture JJ| 1293 | 3.17 3 _ 
Gt. Western Rly. 5% Rent Charge... FA) 1264 319 1) — 
Gt. Western Rly. 5° Cons. Guaranteed MA) 1244/4 0 4) — 
Gt. Western Rly. 5% Preference MA 114} | 474/ — 
Southern Rly. 4% Debenture es JJ 106 | 315 6 
Southern Rly. 4% Red. Deb. 1962-67. JJ 107 | 314 9|311 2 
Southern Rly. 5% Guaranteed MA 1244/4 04) — 
Southern Rly. 5 50, Preference MA) 1134 | 4 8 1 ie 


* Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 


at the earliest. date ; in the ease of other Stocks, as at the latest date. 
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